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Foreword to the Fourth Edition

Economic integration has the power to boost the cross border trade,
reduction in cost, improving the supply chain systems and enhancing the
living standards of society. It creates both opportunities and challenges. On
one hand it has increased the level of presence and profits of multi-national
enterprises and on the other hand it has opened up the new tax challenges
to deal with. The traditional concept of capital export and capital import
neutrality has now been outdated in the digital age. In the present situation
mobility of capital has increased which helps the investor to change their
investment very easily which is challenging for the certainty and simplicity of
domestic taxation system. Every country is concerned with its own national
interest and wants to tax fair share of profit to raise the revenue base.

Indian income-tax has witnessed notable amendments in past few years for
improving revenue leakages and making tax laws more simplified and
certain. With the increasing relevance of subject matter for our chartered
accountants, the Institute of Chartered Accountants of India (ICAI) has made
available various publications on the issues of international taxation. One of
such publications is this fourth edition of “Taxation of Non-resident’. The
purpose of this revised edition is to provide comprehensive understanding on
the subject of non-resident taxation which will enable the members to
maintain the professional excellence.

| would like to express my gratitude to CA. Nandkishore Chidamber Hegde,
Chairman and CA. G. Sekar, Vice-Chairman, Committee on International
Taxation of ICAI for the initiative taken to revise the said publication.

| am sure that this publication would be of immense use for our members
dealing with the issues of taxability of non-resident.

Best Wishes,
Place: New Delhi CA. Atul Kumar Gupta
Date : 5 February, 2021 President, ICAl






Preface to the Fourth Edition

During the recent few decades international business has undergone
paradigm changes. With the growth of multinationals as vehicle of
international trade the business has become integrated. Globalisation of
economy combined with digitalisation of business is impacting not only the
way business is being and to be conducted but has impacted whole social
framework. Pandemic of 2020 has expedited digitalisation beyond widest of
expectations. Everything appears to become virtual. Work-from-home (WFH)
has come closer to almost all homes. All these are and are going to impact
the concepts of taxation which were till recent considered sacrosanct. The
area of taxation which is impacted most is international taxation. This
includes the typology of taxation for non-resident, which largely depends on
business model which itself is changing. The ever changing business model
has become necessity to build a competitive advantage mostly in this
technology driven environment. A physical or representative presence-based
on permanent establishment principle, has failed to keep pace with the
evolving and ever-sophisticated business models that rely mostly on digital
means to earn profits. Today a non-resident can carry out transactions in the
source state without having any significant physical presence there. As there
may not be central point, or physical location, for such a transaction and
thus, it may not fall within any country’s jurisdiction for taxation purposes.
Multinational enterprises, due to their presence in multiple jurisdictions
having various taxation models — ranging from tax havens to jurisdictions
with tough tax laws and administrations — are able to structure their
transactions with minimum possible effective taxation.  Consequently,
countries are concerned about their tax base being eroded due to shifting of
profits. G-20 and the Organisation for Economic Cooperation and
Development (OECD) have appreciated this and have come out with 15
Action Plans dealing with various aspects of taxation.

Considering the changing business model, taxation of business profits has
become one of the key issues for policy makers and business leaders. There
could not be a global uniform method for attribution of business profits of a
PE. Thus, these business models opened up possibilities of double taxation
or double non-taxation. Considering the recommendation made by OECD



under the BEPS Action Plans, India has gradually amended its domestic law
to implement the actions under the BEPS project.

Bearing in mind the need the need to provide updated consolidated
knowledge about taxation laws for non-resident in India, the Committee on
International Taxation thought it fit to bring out the fourth revised edition of
Taxation of Non-Resident. This publication provides an overall understanding
of taxation of non-resident along with all the recent developments taken
place.

| am sincerely thankful to CA. Atul Kumar Gupta, President, ICAI and CA.
Nihar Niranjan Jambusaria, Vice-President, ICAl for being guiding force
behind all initiatives being taken by the Committee.

| also whole heartedly acknowledge the efforts of CA. Nidhi Goyal, Co-opted
member of the Committee and CA. Kriti Chawla Khanna, Special invitee in
the Committee, who have thoroughly revised the publication. They were
actively assisted by CA. Himanshu Mehta. | am also thankful to CA. Sachin
Sastakar, Co-opted member who spared his valuable time in reviewing the
revised publication.

| am also appreciative of the efforts undertaken by Mr. S.P. Singh, Ex-IRS in
overall reviewing this publication with his insights of taxation. Notably, Mr.
S.P. Singh participated in the international tax policy making during the early
years of opening-up of the Indian economy, and then in its implementation as
part of the tax department and later as a tax consultant. He has been a part
of the team that conceptualized Transfer Pricing law introduced in India. | am
also thankful to CA Sharad Goyal, with several years of experience in
international taxation, who actively assisted Mr. S.P.Singh in this task,
ensuring quality and duly considering all inputs. Without their dedicated
efforts this publication could not have been released in a timely manner.

| am also grateful for the unstinted support provided by Vice-Chairman CA.
G. Sekar and also other Committee Council members CA. Tarun Jamnadas
Ghia, CA. Chandrashekhar Vasant Chitale, CA. Dayaniwas Sharma, CA.
Rajendra Kumar P, CA. Sushil Kumar Goyal, CA. Anuj Goyal, CA. Kemisha
Soni, CA. Satish Kumar Gupta, CA. Hans Raj Chugh, CA. Pramod Jain, CA.
(Dr.) Sanjeev Kumar Singhal, CA. Charanjot Singh Nanda, Shri Manoj
Pandey, Shri Chandra Wadhwa, Dr. Ravi Gupta; Co-opted members: CA.
T.P.Ostwal; CA. Ujwal Nagnath Landge, CA. B.M.Agrawal, CA. Nidhi Goyal
and Special Invitees: CA. Amar Deep Singhal .



Last, but not the least, | appreciate the efforts undertaken by CA. Mukta
Kathuria Verma, Secretary, Committee on International Taxation and CA.
Dhiraj Shrivastav, Project Associate for co-ordinating the project and for
rendering secretarial assistance.

| am hopeful that this revised edition will be of immense use to the members.

Place: New Delhi CA. Nandkishore Chidamber Hegde
Date: 5 February, 2021 Chairman,
Committee on International Taxation, ICAl






Foreword to the Third Edition

With the increased flow of technology and human capital across the borders,
non-resident taxation has been throwing up a variety of issues. These issues
have increased manifold over a period of time since there have been
constant changes in domestic tax law and the Double Taxation Avoidance
Agreements which majorly govern the non-resident taxation.

Considering the importance of the subject and also the need to update our
members in respect of non-resident taxation, the Committee on International
Taxation of ICAI has revised this publication. This publication provides an
excellent insight into various aspects of taxation of non-residents.

| congratulate Chairman, Committee on International taxation and Vice-
Chairman, Committee on International taxation for undertaking the task of
revision of such an important publication. | am sure that in respect of
complex laws pertaining to non-residents, this publication will provide the
intended conceptual clarity to the readers.

Wishing all readers a delightful learning experience.

Place: New Delhi CA. Naveen N.D. Gupta
Date : 05.09.2018 President, ICAI






Preface to the Third Edition

The first edition of the Taxation of Non-Residents was published in 2005
which was thereafter revised in February 2013. Given the significant
increase in cross border investment and the changes made in the tax regime
for non-residents, there was a need to revise the Publication. The Committee
on International Taxation therefore, decided to bring out this revised edition
for its members.

| sincerely appreciate the efforts put in by CA. Rajesh Patil, CA. Vidya
Shetty, CA. Rakhi Thakkar, CA. Bhavishi Vichhi, CA Rushabh Barbhaya, CA
Shuchi Ray, CA Amit Dattani, CA Parag Gor, CA Namratha Shenoy, CA
Yash Karia, CA Hussain Udaipurwala and Khyati Saini in revising this
publication comprehensively.

| also thank President, ICAl and Vice President, ICAI for being a guiding
force all through.

| thank Vice Chairman, Committee on International Taxation and members of
the Committee for the support and guidance provided by them.

| also appreciate the efforts of CA. Mukta Kathuria Verma, Deputy Secretary,
CA. Vikas Kumar, Assistant Secretary and the entire Secretariat of
Committee on International Taxation for providing editorial and administrative
assistance in co-ordinating the project.

| am sure that the members of the profession will find this publication useful
and hope that, this revised version will be able to meet its intended purpose.

CA. Nandkishore Chidamber Hegde
Place: New Delhi Chairman
Date: 05.09.2018 Committee on International Taxation, ICAI






Foreword to the Second Edition

The advent of economic reforms in the form of globalization and liberalization
in our country has resulted in the rapid growth of the economy in general and
cross border transactions in particular. The process of globalization is set to
gain further impetus with the good performance of the economy in recent
past. There has been manifold increase in the cross border activities of
Indian and MNCs business entities in the manufacturing and service sectors.

Realising the increasing importance of the issues relating to taxation of non-
residents, the Committee on International Taxation has brought out this
revised publication which gives a good insight into the various aspects of
taxation of non-residents.

| express my gratitude and appreciation to CA. Mahesh P. Sarda, Chairman,
Committee on International Taxation of ICAI for the initiative taken to revise
the publication.

| am sure this book will be immensely useful and benefit all its readers by
providing an insight into the complex aspects of taxation of non-resident with
due clarity on the subject matter and in a simplified manner.

Place: New Delhi CA. Jaydeep Narendra Shah
Date: 11th February, 2013 President, ICAI






Preface to the Second Edition

The first edition of the Taxation of Non-Residents was published in 2005.
Thereafter, enacted as well as judge made law has undergone significant
changes. With globalization and liberalization, movement of men and capital
had also grown manifold. Therefore, urgent need to update the publication
was widely felt.

The Committee on International Taxation therefore decided to bring out this
revised edition for its members.

| am happy to state that CA. (Prof.) Tarun Chaturvedi readily accepted our
request to revise the edition. The revised edition would not have seen light of
the day without his untiring efforts. His contribution cannot be effectively
appreciated through the medium of words. He has been ably supported by
CA. Vandana Bhandari. | place on record our sincere appreciation of the
contribution made by both of them.

My thanks are due to former Central Council Member CA. H.N. Motiwala for
carrying out the vetting.

CA. Jaydeep N. Shah, President and CA. Subodh Kumar Agarwal, Vice-
President have been the guiding and inspiring force.

| thank members of the Committee for immense support provided by them.

| appreciate the efforts made by Mr. Ashish Bhansali, Secretary of the
Committee on International Taxation for co-ordination and CA. Govind
Agarwal for rendering secretarial assistance.

| believe the efforts in bringing out this publication will get amply rewarded if
it proves to be useful to members of the Institute.

Place: New Delhi CA. Mahesh P. Sarda
Date: 11th February, 2013 Chairman,
Committee on International Taxation, ICAI






Foreword to the First Edition

Taxation is a dynamic area which moves in tandem with economic
development. The economic policies framed by the Government from time to
time have a great impact on taxation. Consequential changes are constantly
being made in the taxation laws to cope with the rapid developments in the
economy.

The opening up of the Indian economy and its globalisation has resulted in
far reaching changes. The inflow of funds from foreign institutional investors
and non-residents has led to the emergence of taxation of non-residents as
an extremely important topic in the current context.

Realising the increasing importance of the issues relating to taxation of non-
residents, the Fiscal Laws Committee has brought out this timely publication
which gives a good insight into the various aspects of taxation of non-
residents.

| congratulate Mr. H. N. Motiwalla, Chairman, Fiscal Laws Committee for the
hard work put in by him for providing the basic draft and also the Fiscal Laws
Committee for its initiative. | am sure that this publication will be of immense
use to the readers.

Date: 4t January, 2005 Sunil Goyal
Place: New Delhi President






Preface to the First Edition

The dimensions of the issues relating to taxation of non-residents of late
have vastly expanded. The enormous increase in the cross border
transactions, the inflow of funds from foreign institutional investors, the entry
of multinational corporations in the Indian economy and the emergence of
business process outsourcing have made the subject of taxation of non-
residents extremely important and absorbing.

The scope of total income of a resident and ordinarily resident includes
domestic income as well as income arising or accruing abroad. However, in
the case of non-residents only that income which has a domestic connection
is chargeable to tax. There are statutory provisions to determine the income
that is taxable in the hands of a non-resident and also complex deeming
provisions. A proper study of these provisions and of the important judicial
decisions explaining the scope of these provisions is necessary for
understanding the tax implications.

Considering the importance of the subject, the Fiscal Laws Committee
decided to bring out this publication which comprehensively discusses the
statutory provisions as well as important judicial decisions relating thereto for
the benefit of the members.

It is my pleasure to say that Shri Sunil Goyal, President and Shri Kamlesh
Vikamsey, Vice-President have been the guiding force behind the entire
process. My sincere thanks for both of them for their constant
encouragement.

On behalf of the Fiscal Laws Committee | thank Mr. H. N. Motiwalla, FCA,
Mumbai for preparing the basic draft of the publication in the most competent
manner covering all the facets of the law relating to taxation of non-residents.
| also thank Mr. T. N. Manoharan, FCA, Chennai for his valuable
suggestions. | thank the members of the Fiscal Laws Committee for their
valuable cooperation in finalising this publication.

| also compliment Mr. R. Devarajan, Secretary, Fiscal Laws Committee for
coordinating this project and Mr. Y.S. Rawat, Sr. Steno-typist for rendering
secretarial assistance.



| am sure that the members of our profession will find this publication to be of
immense use.

Date: 4t January, 2005. Ved Jain
Place: New Delhi. Vice-Chairman
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Chapter 1
Residential Status

Scope of Total Income

The term “total income” has been defined in section 2 (45) of the Income-tax
Act, 1961 (“the Act”) as, “the total amount of income referred to in section 5,
computed in the manner laid down in the Act”. Therefore, while computing
the total income, one has to have regard to the scope of income as specified
in section 5 of the Act and then compute the income in the manner laid down
in the Act. Section 5 prescribes scope of taxable total income for residents,
not ordinarily residents and non-residents. Since the scope of taxable income
and the tax liability varies with the residential status of the assessee it is
important to determine the residential status of the assessee. The residential
status has to be determined in accordance with section 6 of the Act.

Scope of Total Income - Residents — Section 5 (1)

Persons who are ‘Resident” are charged to tax on —

(@) income received or deemed to be received in India in the accounting
year, by or on behalf of such person, the date or place of its accrual
being immaterial [section 5(1)(a)].

(b) Income which accrues or is deemed to accrue or arise in India during
the accounting year, the date or place of its receipt being immaterial
[section 5(1)(b)].

(c) Income which accrues or arise outside India during the accounting
year, even if it is not received in or brought into India [section 5(1)(c)]

Scope of Total Income - Not Ordinarily Residents

Persons not ordinarily resident in India, are assessed exactly in the same
manner as persons who are resident but subject to one special exemption.
Persons who are not ordinarily resident are chargeable in respect of all the
three items of income enumerated above, but they are exempt from tax in
respect of income accruing or arising outside India unless it is derived from a
business controlled in or a profession or vocation set up in India. [proviso to
section 5 (1)]



Taxation of Non-Residents

Scope of Total Income — Non Residents

Persons who are not resident in India in the previous year are charged to tax
on-

(@) income received or deemed to be received in India in the previous
year, by or on behalf of such person, the date or place of its accrual
being immaterial [section 5(2)(a)];

(b) income which accrues or arises or is deemed to accrue or arise in
India during the previous year, the date or place of its receipt being
immaterial [section 5(2)(b)];

To sum up, all assessees, whether resident or not, are chargeable in respect
of income accruing or arising , or deemed to accrue or arise or received or
deemed to be received, in India; while residents alone are chargeable in
respect of income which accrues or arises and is received outside India.

Residence in India
Principle

The term “resident” as defined in section 2(42) of the Act, “means a person
who is resident in India within the meaning of section 6”; while the term “non-
resident” is defined in section 2 (30) as “a person who is not a “resident” and
for purposes of section 92, 93, and 168, includes a person who is not
ordinarily resident within the meaning of clause (6) of section 6”. As noted in
section 5 of the Act, the incidence of tax varies with the residential status of
the taxable entity; therefore, the first step while determining the tax liability of
an assessee is to determine its residential status in accordance with section
6.Individuals and HUF are divided into 3 residential categories - (i) Resident;
(ii) Not ordinarily resident; (iii) Non-Resident. All other taxable entities can be
either (i) Resident; or (ii) Non-Resident.

Clause (1) of section 6 lays down the tests for ‘Resident’; all those who do
not satisfy this test would be non-residents; as defined in section 2(30). Test
of residence is applied in each previous year; the finding of the status of
‘Resident’ during one previous year does not automatically make one
‘Resident’ during the next year.

Test for Individual - Resident

Clause (1) of section 6 lays down two alternative tests for an individual to

2



Residential Status

qualify as ‘Resident’ in India; on satisfying either of them, an individual
becomes Resident in India (excepting the cases covered by explanation):

Test 1: Clause (1)(a)

If during the relevant previous year, he is physically present in India for a
period aggregating to 182 days or more; or

Test 2: Clause (1)(c)

If he is physically present in India for a period aggregating to 365 days or
more in the 4 immediately preceding years and 60 days or more in the
relevant previous year.

Meaning of India

As per section 2(25A) “India” means the territory of India as referred to in
article 1 of the Constitution, its territorial waters, seabed and subsoil
underlying such waters, continental shelf, exclusive economic zone or any
other maritime zone as referred to in the Territorial Waters, Continental
Shelf, Exclusive Economic Zone and other Maritime Zones Act, 1976 (80 of
1976), and the air space above its territory and territorial waters.

The aforesaid rule of residence is subject to exceptions. By virtue of
Explanation 1 (a) to section 6(1) in the case of an Indian citizen who leaves
India in the relevant previous year as a member of the crew of an Indian ship
as defined in section 3(18) of the Merchant Shipping Act, 1958 or for the
purpose of employment outside India, the period of 60 days referred to in
section 6(1) (c) will be extended to 182 days.

Explanation 1 (b) grants a beneficial regime to Non-Resident Indians who
come to visit India in any previous year. In such a situation, 60 days referred
to in section 6 (1) (c) will be extended to 182 days. However, with effect from
Financial Year starting on 1 April 2020, if the said persons have total income,
other than the income from foreign sources, exceeding fifteen lakhs rupees
during the previous year, then 60 days mentioned above will be substituted
by 120 days.

As per Explanation 2 (inserted with effect from April 1, 2015), while, in the
case of an Indian citizen and a member of the crew of a foreign bound ship
leaving India, the period of stay in India shall in respect of such voyage, be
determined in the manner and subject to such conditions as prescribed under
Rule 126 of Income-tax Rules, 1962.
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Clause 1A, added by the Finance Act, 2020, provides that notwithstanding
anything contained in clause (1), an individual, being a citizen of India,
having total income, other than the income from foreign sources, exceeding
fifteen lakh rupees during the previous year shall be deemed to be resident
in India in that previous year, if he is not liable to tax in any other country or
territory by reason of his domicile or residence or any other criteria of similar
nature.

An Explanation to clause 1A has been inserted by the Taxation and Other
Laws (Relaxation and Amendment of Certain Provisions) Act, 2020, for the
Financial Year starting from 1 April 2020, which provides that “for the
removal of doubts, it is hereby declared that this clause shall not apply in
case of an individual who is said to be resident in India in the previous year
under clause (1)".

As per Rule 126, the period or periods of stay in India, in respect of an
eligible voyage, will not include the period beginning on the date entered into
the Continuous Discharge Certificate in respect of joining the ship by the
individual and ending on the date entered into this certificate in respect of
signing off by that individual from the ship in respect of that voyage. Terms
viz. Continuous Discharge Certificate and eligible voyage in the context of
shipping activities are also separately defined under the above Rules.

Therefore, an Indian citizen or a person of Indian origin (not having total
income, other than the income from foreign sources, exceeding fifteen lakh
rupees during the previous year) can stay in India upto 364 days in two
years, if he plans his visit in such way.

For the purposes of this section, the expression ‘income from foreign
sources’ means income which accrues or arises outside India (except income
derived from a business controlled in or a profession set up in India) and
which is not deemed to accrue or arise in India.

If the assessee’s stay in India is of the requisite duration, he would be
deemed to be a resident although he may put up at hotels, and not always at
the same hotel, and never for long together.

Again, a person might well be compelled to reside here completely against
his will, the exigencies of business often forbid the choice of residence, and
though a man may make his home elsewhere and stay in this country only
because business compels him nonetheless, if the conditions of section 6 are
satisfied he must be held to be a resident. In law a man may be resident in
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two different countries, in the same year, although he can have only one
domicile.

As per the clarification issued by the CBDT on 08 May 2020, for determining
the residential status during the previous year 2019-20, in respect of an
individual will not include:

the period of lockdown post March 22, 2020, in case he was unable
to leave India

his period of quarantine on or after March 1, 2020

the period of stay in India from March 22, 2020 to his departure if he
has departed on an evacuation flight on or before March 31, 2020,

Important Judicial Precedents & Board Circulars:

1.

Indian members of the crew of a foreign going Indian ship would be
non-resident in India, if they are on board such ship outside the
territorial waters of India for 182 days or more during any year.
Accordingly, such seaman will be charged to tax in India only in
respect of earnings received in India or the earnings for the period
when they are working within Indian waters on coastal ships etc
[Circular No. 586, dated November 28, 1990]

While deciding the residential status of an assessee, the Assessing
Officer should consider the provisions of both sections 6(1)(a) and
6(1)(c) and this is mandatory requirement of law [Vijay Mallya v. ACIT
[2003] 263 ITR 41 (Calcutta HC)]. Each of the two tests requires the
personal presence of the assessee in India in the course of the
previous year.

The Bombay High Court in CIT v. Indo Oceanic Shipping Co. Ltd.
[2001] 247 ITR 247 has, held that, merely because the contract is
entered in India, it will not be the conclusive test to decide as to
whether an employee was employed in India or outside India. The
terms of the contract, the nature of the work, the nature of business
and all other relevant facts are required to be considered to decide as
to whether the employment was in India or outside India. There is no
merit in the contention of the department that for the purposes of the
Act, remuneration paid to an employee working on an Indian ship
would show that the employee was employed in India and not outside
India. There was also no merit in departments’ contention that ship
bearing Indian flag constitutes Indian territory and remains so even
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when it goes outside territorial waters of the country. Indian ships
operating beyond Indian territorial waters do not come within the term
“India” as defined in section 2(25A).

4. For calculating period of stay in India for the purpose of determining
residential status of an individual under section 6(1)(a) number of
days during which he was present in India in a previous year
including days of arrival and departure have to be taken into account.
Even if for some hours on these dates a person can be said to have
been out of India, it would have to be taken that, the person was in
India on these dates however short the period may be. [See P. No. 7
of 1995, In re. [1997] 223 ITR 462 (AAR Delhi)]

d. The Delhi High Court in CIT v. Suresh Nanda [2015] 375 ITR 172 has
held that in determining the residential status of assessee in India
during relevant assessment year, number of days of his forced stay
due to untenable impounding of assessee's passport were to be
excluded while computing days of his stay in India for purposes of
Section 6(1)(a) of the Act. This ruling does not seem to be consistent

6. As Rowlart J. observed in Levene V.I.R. (13 TC 468) a complete
wanderer, an absolute tramp or a rich person of the same type
wandering from hotel to hotel and never staying two nights in the
same place may still be a resident although he cannot be called a
resident in any particular spot. Stay on a yacht moved in the territorial
waters of India would be stay in India for the purpose of section 6.

7. For the purpose of Explanation (a) to section 6(1)(c), ‘employment’
includes self employment like business or profession taken up by
assessee abroad [CIT v. O. Abdul Razak [2011] 337 ITR 350 (Kerela
HC) & ACIT v. Jyotinder Singh Randhawa [2014] 64 SOT 323 (Delhi
Tribunal)]

8. Return to India after resigning from job abroad is not visit to India
under explanation (b) to section 6(1)(c). [Mrs. Smita Anand, China In
re [2014] 362 ITR 38 (AAR)]

9. A careful reading of Explanation (a) would show that the requirement
of the Explanation is not leaving India for employment but it is leaving
India for the purposes of employment outside India. For the purpose
of the Explanation (a), an individual need not be an unemployed
person who leaves India for employment outside India. [British Gas
India (P.) Ltd., In re [2006] 285 ITR 218 (AAR)]
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10.

In K. Sambasiva Rao v. ITO [2014] 62 SOT 167, the Hyderabad
Tribunal has held that for the purpose of determining residential
status in India under section 6, the term 'going abroad for purpose of
employment' means travelling abroad on business visa to take up any
employment or for any business carried outside India.

Test for Individual- Not Ordinarily Resident

An individual is taxed as ‘not ordinarily resident’ if he fulfills any of the two
alternative conditions laid down in clause (6)(a) of section 6 i.e.

he has been non-resident in India in nine out of the ten previous
years preceding the relevant previous year; or

he has during the seven previous years preceding that year been in
India for a period aggregating to 729 days or less. Also, as inserted
w.e.f. assessment year 01.02.2021, a citizen of India who is deemed
to be resident in India under clause (1A) or as per Explanation 1 to
clause (1), an Indian citizen or a person of Indian origin visiting India
and having total income, other than income from foreign sources
(except income derived from a business controlled in or a profession
set up in India), exceeding INR 15 lakhs during the previous year
shall qualify as NOR in India, if his/ her stay is 120 days or more but
less than 182 days in India during the previous year.

In other words an Individual remains ‘Resident’ if both the conditions
mentioned in section 6(6)(a) remain unsatisfied. Thus an Individual is
classified as ‘Resident’ when in addition to any one of the conditions
specified in section 6(1), both the following conditions are fulfilled:

(i)

(ii

he has been resident in India in at least two out of the ten years
preceding the relevant previous year; and

he has during the seven years preceding that year been in India
aggregating to at least 730 days.

Important Judicial Precedents & Board Circulars:

1.

Due to declaration of the lockdown and suspension of international
flights owing to outbreak of Novel Corona Virus (COVID-19), people
were required to prolong their stay in India. Concerns were expressed
that this extra stay in India may make them a resident of India under
section 6 of the Act.
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In order to avoid genuine hardship in such cases, the Board, in
exercise of powers conferred under section 119 of the Act, has
decided that for the purpose of determining the residential status
under section 6 of the Act during the previous year 2019-20 in
respect of an individual who has come to India on a visit before
March 22, 2020 and:

(a) has been unable to leave India on or before March 31, 2020,
his period of stay in India from March 22, 2020 to March 31,
2020 shall not be taken into account; or

(b) has been quarantined in India on account of Novel Corona
Virus (Covid-19) on or after 1 March, 2020 and has departed
on an evacuation flight on or before 31 March, 2020 or has
been unable to leave India on or before 31 March, 2020, his
period of stay from the beginning of his quarantine to his date
of departure or 31 March, 2020, as the case may be, shall not
be taken into account; or

(c) has departed on an evacuation flight on or before 31 March,
2020, his period of stay in India from 22 March, 2020 to his
date of departure shall not be taken into account. [Circular
No. 11 dated 8 May 2020 on COVID-19 times]

2. Under the second part of sec 6(6)(a) the relevant condition is that the
Individual’s aggregate physical presence in India should not have
exceeded 729 days; it cannot be construed to mean that absence
from India for an aggregate period of over 729 days during the
preceding 7 years qualified the assessee to be taxed as ‘resident but
not ordinarily resident’ [Munibhai v CIT [1953] 23 ITR 27 (Bombay
HC)]

3. The expression four years preceding should be taken as referring to
the period of four years of 12 calendar months each, immediately
preceding the commencement of the relevant accounting year and
not to the period of four calendar years ending on 31Dec immediately
preceding the commencement of such year. [CIT v Savumiamurthy
[1946] 14 ITR 185 (Madras HC)]

Test for HUF/Firm/AOP etc. — Resident

A Hindu undivided family, firm, or association of persons etc is resident in
India if the control and management of its affairs is situated wholly or partly
in India. But if the control and management is situated wholly outside India,
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then, a HUF, Firm, AOP etc is to be regarded as non-resident. Since partial
control is sufficient for the purpose of being resident, these forms of person
may have in law two places of residence.

The residence of partners or of individual members of a Hindu undivided
family or association of persons is immaterial for the purpose of determining
the residence of the firm or the family or AOP except in so far as such
residence affects the control and management of the affairs of the firm or the
family.

The residence of partners in India normally raises the presumption that the
firm is resident in India, but the presumption may be rebutted by showing that
the control and management of the affairs of the firm is situated wholly
outside India.

Test for HUF — Not Ordinarily Resident

It may be noted that in order to determine whether a Hindu Undivided family
is ‘not ordinary resident’, the residential status of the Karta of the family has
to be considered on the basis of criteria laid down for individual under Clause
(6)(b) to section 6.

Important Judicial Precedents & Board Circulars:

The leading case on the construction of section 6(2) is Subbayya Chettiar v.
CIT, [1951] 19 ITR 168 (SC), which was concerned with the residence of a
Hindu undivided family. In this case, the Supreme Court laid down the
following proposition:

(i) Normally a Hindu undivided family is presumed to be resident in
India unless assessee proves that the control and management of
affairs is situated wholly outside India

(if) The word “affairs” in sub section (2) means affairs which are
relevant for the purpose of this Act and which have some relation to
the income sought to be assessed.

(iii) The seat of the management and control of the affairs of the family
may be divided and if so, the family may have more than one
residence.

(iv) If the seat of management and control is abroad, it would need much
more than have ‘activities’ in India to support a finding that the seat
of management and control has been started in India. Occasional or
sporadic visit of a non-resident karta to the place where the family
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business is carried on in India, or causal directions given in respect
of the business while on such visits would be insufficient to make the
family resident in India.

So, the mere receipt in India, by the Karta or a partner of copies of the
business books would not by itself amount to exercise of control. Nor is the
business necessarily controlled and managed at the place where the
accounts are submitted, and the division of profits decided on.

Test for Company

Two alternative tests are provided for determining the residence of a
company. A company is resident in India: if (i) it is an Indian company
[defined in sec 2(26)] or (ii) its place of effective management (‘PoEM’), in
that year, is in India.

Thus, each Indian company, as that expression is defined in section 2(26) is
deemed to be resident in India even if its control and management is situated
wholly or partly abroad, while a non-Indian company is deemed to be
resident only if its POEM is in India. The PoEM, criterial for the determination
of residency has been made applicable for assessment years commencing
on or after 1 April 2017.

POEM has been defined to mean a place where key management and
commercial decisions that are necessary for the conduct of business of an
entity as a whole are, in substance made.

The CBDT has issued the final Guidelines for the determination of PoEM vide
Circular No.6 of 2017 dated 24 January 2017, which are summarized as
below:

i. General principles

o The determination of PoEM depends on the facts and
circumstances of a given case.

o It recognizes the concept of substance over form.

o The place of effective management differs from a place of
management and an entity can have only one place of effective
management at any point of time.

. The determination of PoEM shall be an annual exercise.

10
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The process of determining POEM would be primarily based on
the fact whether or not the company is engaged in active
business outside India.

ji. Active business outside India

A company is said to be engaged in active business outside
India if the passive income is not more than 50% of its total
income; and-

a) Less than 50% of its total assets are situated in India;
and

b)  Less than 50% of total number of employees are
situated / resident in India; and

C) Payroll expenses incurred on such employees is less
than 50% of its total payroll expenditure

The said guidelines further explain the terms ‘income’, ‘value of
assets’, ‘number of employees’, ‘payroll’ used for the determination of
active business outside India.

It has been clarified that any income by way of interest shall
not be considered as passive income in case of company
engaged in the business of banking or is a public financial
institution (PFlIs), and its activities are regulated as such under
the applicable laws of the country of incorporation.

In case of a company engaged in an active business outside
India, the PoEM shall be presumed to be outside India if the
majority of board meetings of the company are held outside
India.

Where it is established that such powers of management are
exercised by the holding company / other person(s) resident in
India, then the PoEM shall be in India.

For this purpose, merely because the Board of Directors (BOD)
follows general and objective principles of global policy of the
group laid down by the parent entity which may be in the field
of pay-roll functions, Accounting, Human resource (HR)
functions, IT infrastructure and network platforms, Supply chain
functions, Routine banking operational procedures, and not

1
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being specific to any entity or group of entities per se; would
not constitute a case of Board of Directors of the company
standing aside.

i Other cases (i.e., Companies not engaged in active business outside

India)

In case of companies other than those engaged in active
business outside India, the determination of PoEM would be a
two stage process, namely:

a) ldentification or ascertaining of person (s) who actually
make the key management and commercial decisions
for conduct of the company’s business as a whole; and

b)  Determination of place where these decisions are in fact
being made.

The place where the key management and commercial
decisions are taken would be more important than the place
where such decisions are implemented.

As regards the determination of POEM in case of companies other
than those engaged in active business outside India, specific guiding
principles are provided such as location of Board meetings, location
of Head office, etc., which are as covered below:

Location of Board Meeting

The location where a company’s Board meets regularly and
makes decisions would be relevant provided that the Board:

i. Retains and exercises its authority to govern the
company; and

ii. Does, in substance, make the key management and
commercial decisions necessary for the conduct of the
company’s business as a whole.

Delegation by Board

Where the Company’s Board delegates some/all of its authority
to a committee (s) consisting of key members of senior
management, POEM would be the location where the members
of the committee are based and where it develops and

12
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formulates the key strategies for mere formal approval by the
full Board.

Location of Head Office

The location of a company's head office will be a very
important factor as it often represents the place where key
decisions are made. The Guidelines provide for various points
which are to be considered for determination of the location of
Head office depending on whether the management is
centralized or decentralized and cases where the members of
the senior management participate in meetings via telephone
or video conferencing.

Meetings through Video Conference / technology

The use of modern technology may not necessitate persons
taking decisions to be physically present at a particular
location.  Therefore physical location of board meeting or
executive committee meeting or meeting of senior
management may not be where the key decisions are in
substance being made. In such cases, the place where the
directors or the persons taking the decisions or majority of
them usually reside may also be a relevant factor.

Circular resolution or round robin voting

In case decisions are made through circular resolutions or
round robin voting, the frequency with which it is used, the type
of decisions made in that manner and where the parties
involved in those decisions are located etc. needs to be
considered. The location of the person who has the authority
and who exercises the authority to take decisions would be
more important in determination of PoEM.

Shareholders activity

Decisions taken by the shareholder, which are reserved for
them under the company law, which typically affect the
existence of the company itself or the rights of the
shareholders as such (rather than the conduct of the
company’s business from a management or commercial
perspective) are not relevant for the determination of POEM.

13
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Whether the shareholder involvement is crossing the line into
that of effective management is one of fact and has to be
determined on case-to-case basis only.

Secondary factors

If the above factors do not lead to clear identification of PoEM,
secondary factors such as place where main and substantial
activity of the company is carried out or place where the
accounting records of the company are kept can be
considered.

Non-relevant factors

Day to day routine operational decisions in relation to oversight
of the day-to-day business operations and activities of a
company undertaken by junior and middle management shall
not be relevant for the purpose of determination of PoEM.

The Guidelines emphasize that the determination of POEM is based
on all the relevant facts rather than on isolated facts. The following
examples illustrate where POEM is not established based on isolated

facts-

the fact that a foreign company is completely owned by an
Indian Company

the fact that there exist a Permanent Establishment of a foreign
company in India

cases where one / some of the directors of a foreign company
reside in India

the fact of local management situated in India in respect of
activities carried out by a foreign company in India

the existence of support function in India that are preparatory
and auxiliary

Additional clarifications provided

The place where management decisions are taken would be
more important than the place where such decisions are
implemented.

14



Residential Status

o The principles for determining POEM are only for guidance
purposes and no principle is decisive in itself.

o The activities performed over a period of time, during the
previous year, needs to be considered. A ‘snapshot’ approach
is not to be adopted.

. In cases where PoEM is determined to be in India and also
outside India, then the POEM shall be presumed to be in India
if it has been mainly / predominantly in India.

Administrative safeguards

Administrative safeguards have been incorporated in the Guidelines
by mandating that the Assessing Officer (‘AO’) before initiating inquiry
for POEM in the case of a taxpayer, shall seek approval from Principal
Commissioner / Commissioner. The AO shall also obtain approval
from Collegium of Principal Commissioners of Income-tax before
holding that POEM of a non-resident Company is in India. The
collegium so constituted shall provide an opportunity of being heard
to the company before issuing any directions in the matter.

Illustrations

The Guidelines also includes illustrations on interpretation and determination
of POEM. Specifically, the illustration clarifies that,

Only transactions where both purchase and sale is from/to associated
enterprise needs to be considered in computing passive income;

All conditions viz. income, value of assets and number of employee in
India and payroll expenses needs to be seen on a collective basis.

For a company engaged in active business outside India, even in a
case wherein all the directors are Indian residents, the POEM shall be
presumed to be outside India if the majority of the board meetings
have been held outside India.

In case shareholders involvement results in effective management of
the Company, then the same needs to be considered in determination
of PoEM.

15
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V. Merely because the PoEM of an intermediate holding company is in
India, the PoEM of its subsidiaries shall not be taken to be in India.
Each subsidiary needs to be examined separately.

Thus, the Guidelines provide more clarity on,
. Transactions with associated enterprises;
. Shareholder activity;

. Adoption of global policy laid down by the parent company;

. Circular resolutions / round robin voting;
° Scope of operational decisions;
. Interest income of Banks/ Public Financial Institutions for

determination of passive income;

° Examination of certain terms used in the determination of active
business outside India.

The CBDT vide press release dated 24 January 2017 read with circular no.8
of 2017 dated 23 February 2017 stated that the aforementioned guidelines
shall not apply to companies having turnover or gross receipts of INR 50
crore or less in a financial year. Further, the CBDT vide circular no. 25 of
2017 dated 23 October 2017 clarified that so long as the regional
headquarter in India operates for subsidiaries/group companies in a region
within the general and objective principles of global policy of the group laid
down by the parent entity in the field of pay roll functions, accounting, human
resource functions, IT infrastructure and network platforms, supply chain
functions, routine banking operational procedures, and not being specific to
any entity or group entities per se; it would, in itself, not constitute a case of
PoEM. For a company engaged in active business outside India, the POEM
will be presumed to be outside India if a majority of the meetings of the board
of directors of the company are held outside India. However, if it is
established that the board of directors are standing aside and not exercising
their powers of management, and such powers are being exercised by either
the holding company or any other person resident in India, then the POEM
shall be considered to be in India. Thus, a parent company laying down the
standard policies and guidance for support of its group entities will not trigger
PoEM.

16
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As per section 115JH of the Act, computation mechanism for computing total
income, treatment of unabsorbed depreciation, set-off or carry forward and
set-off of losses, collection and recovery and special provisions relating to
avoidance of tax in respect of such foreign company said to be resident in
India were to be notified. In this connection, CBDT has issued notification no.
29/2018 dated June 22, 2018.

Important Judicial Precedents:

1. In AB Holdings In re [2018] 90 taxmann.com 177 (AAR - New Delhi),
the findings of the AAR which may be relevant for determination of
PoEM are:

Mr. S was the MD in C Group and a director in the applicant
and other group companies. Hence, his persuasive influence
on the investment decisions of the company, irrespective of his
location was logical.

With advancement of technology, it cannot be expected that all
directors would be physically present for all meetings.

Nevertheless, Mr. S had visited India and Mauritius few times
during period of decision making.

Control and management wasn'’t solely dependent on Mr. S.
Other directors were qualified enough.

Minutes of Board meetings were signed by the Mauritian
resident Directors, which showed that meetings were held in
Mauritius.

When a Director signs an agreement or a resolution, it has to
be assumed that he is in the know of things and represents a
company decision regarding purchase of shares, unless
something is amiss in the document itself or is done on
hindsight, is backdated or is deduced from some unwritten
clauses.

Certificate from tax authorities, address in returns and conduct
of Board meetings showed that office/ place of management of
the Applicant was in Mauritius.

in the case of Investment companies, investment decisions do
not require huge offices and staff.

17
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Applicant was the legal and beneficial shareholder in the
investee companies.

Held, in favour of the assessee.

2. In AB Mauritius, In Re [2018] 90 taxmann.com 182 (AAR — New
Delhi), the findings of the AAR which may be relevant for
determination of POEM are:

No independent decisions taken regarding where and in which
sector the investments were to be made, leave alone the
quantum and the source thereof.

The BoD merely reiterated what the holding company had
decided. Similarly, the FIPB approval at best only shows the
intent of the holding company

SPA was a tripartite agreement between C Group, the sellers
(AB Inc. and US Inc.) and the applicant. SPA signed by the MD
of C group and not by any directors of applicant.

No mention in SPA of how the applicant was going to fund the
acquisition. This showed that applicant was not a party to the
investment decision making.

Letter of Authorisation for Mr. S was produced for the first time
in 2016 which made it obvious that it was to plug the loophole
of absence of authorization for Mr. S at the time of actual
investment.

Investment decisions are made after appropriate deliberation
by BoD. SPA should have complete details about consideration
paid and in whose name shares are transferred.

Inspite of the significant investment by the assessee, there was
no mention on the liability incurred by it for this acquisition.

This makes it clear that the applicant's name was only
superimposed in the SPA

Point of time of acquisition to be seen and not subsequent
events.

On facts, no connection between loan agreement and SPA.

18
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o The BoD of the applicant were informed about the investment
decision by Mr. S, a year after it was done.

o Hence, BoD was neither managing nor controlling its crucial
investment decisions, for which it was stated to be set up.

Different Sources of Income

Sec 6(5) provides that, if a person is resident in India in a previous year
relevant to an assessment year in respect of any source of income, he shall
be deemed to be resident in India in the previous year relevant to the
assessment year in respect of each of his other sources of income.

19
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Income Deemed to Accrue or Arise in
India

Under section 5(1), a resident is chargeable to income tax in respect of
income from whatever source derived which is received or is deemed to be
received in India in such previous year by or on behalf of such person, or
which accrues or arises or is deemed to accrue or arise to him in India during
such year or accrues or arises to him outside India during such year.

As per section 5(2) a non-resident is chargeable to income tax in respect of
income from whatever source derived which is received or is deemed to be
received in India in such previous year by or on behalf of such person, or
which accrues or arises or is deemed to accrue or arise to him in India during
such year.

Section 9(1) deems certain income, in the circumstances mentioned therein,
as income accruing or arising in India. The provisions do not apply to the
income which actually accrues or arises to the assessee in India.

Sub section (1) to section 9 has clauses (i) to (vii) enumerating various
categories of incomes which shall be deemed to accrue or arise in India.
Clause (i) states: “all income accruing or arising, whether directly or
indirectly, through or from any business connection in India, or through or
from any property in India, or through or from any asset or source of income
in India, or through the transfer of a capital asset situate in India”. It provides
four different sources, from which if income accrues or arises, directly or
indirectly, is deemed to accrue or arise in India:

a) through or from any business connection in India, or

b) through or from any property in India, or

c) through or from any asset or source of income, in India; or
d) through the transfer of a capital asset situate in India.
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Specific Cases when Income shall not be deemed
to Accrue or Arise under Clause (i)

1)

Clause (a) to explanation 1 restricts the scope of taxability in the case
of business (other than the business having business connection in
India on account of significant economic presence) of which all the
operations are not carried out in India, to only such part of income as
is reasonably attributable to the operations carried out in India.

Therefore, in case of business of which some operations are carried
outside India (other than those having business connection on
account of significant economic presence), the income attributable to
operations carried outside India shall not be taxed in India.

in the case of a non-resident, no income shall be deemed to accrue
or arise in India to him through or from operations which are confined
to the purchase of goods in India for the purpose of export;

in the case of a non-resident, being a person engaged in the
business of running a news agency or of publishing newspapers,
magazines or journals, no income shall be deemed to accrue or arise
in India to him through or from activities which are confined to the
collection of news and views in India for transmission out of India;

in the case of a non-resident, being—
(@) an individual who is not a citizen of India ; or

(b) a firm which does not have any partner who is a citizen of
India or who is resident in India ; or

(c) a company which does not have any shareholder who is a
citizen of India or who is resident in India,

no income shall be deemed to accrue or arise in India to such
individual, firm or company through or from operations which are
confined to the shooting of any cinematograph film in India

In the case of a foreign company engaged in the business of mining
of diamonds, no income shall be deemed to accrue or arise in India
through or from the activities which are confined to the display of
uncut and unassorted diamond (without any sorting or sale) in the
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special zone notified by the Central Government in the Official
Gazette in this behalf.

Business Connection

Explanation 2 has been inserted to section 9(1)(i) of the Income tax Act,
1961 with effect from assessment year 2004-05, to define the term business
connection. Clause (a) to the said Explanation has been amended by the
Finance Act 2018 w.e.f 1.4.2019. Now, therefore, the term ‘business
connection’ shall include any business activity carried out through a person
if:

(i) the person is acting on behalf of the non-resident; and

(i) the person:

(@) has and habitually exercises in India an authority to conclude
contracts on behalf of the non-resident or habitually concludes
contracts or habitually plays the principal role leading to
conclusion of contracts by that non-resident and the contracts
are-

. in the name of the non-resident or

o for the transfer of the ownership of, or for the granting of
the right to use, property owned by that non-resident or
that non-resident has the right to use; or

o for the provision of services by the non-resident; or

(b)  has no such authority, but habitually maintains in India a stock
of goods or merchandise from which he regularly delivers
goods or merchandise on behalf of the non-resident; or

(c)  habitually secures orders in India, mainly or wholly for the non-
resident and other non-residents controlling, controlled by or
subject to the same common control, as that non-resident.

It appears that the aforesaid amendments are effected to align the
provisions to those in the tax treaties, which will shortly be subject to
modification by India through a Multi-Lateral Instrument (‘MLI’) route.

The ‘business connection’, however, shall not be held to be established in
cases:

(i) where the non-resident carries on business through a broker, general
commission agent or any other agent of an independent status; and
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(ii) if such broker, general commission agent or any other agent of an
independent status is acting in the ordinary course of his business.

For this purpose, it is further provided that where such broker, commission
agent or any other agent works mainly or wholly on behalf of a non-resident
(hereafter in this proviso referred to as the principal non-resident) or on
behalf of that non-resident and other non-resident which are controlled by the
principal non-resident or have a controlling interest in the principal non-
resident or are subject to the same common control as the principal non-
resident, he shall not be deemed to be a broker, general commission agent
or an agent of an independent status.

A reference of this definition has been given in section 163 of the Act also.
Thus, for the purpose of section 163 of the Act business connection shall
also include the aforesaid agent.

Business connection can exist in number of ways e.g., branch, agency,
subsidiary, local assistance etc; there cannot be laid down an exhaustive list
of the business arrangements between the entities giving rise to business
connection.

Explanation 2A to section 9(1)(i) of the Income tax Act, 1961 has been
omitted w.e.f. FY 2020-21 and replaced with new Explanation 2A by the
Finance Act 2020 w.e.f 1.4.2022 (i.e. assessment year 2022-23) that the
significant economic presence of a non-resident in India shall constitute
“business connection” in India and “significant economic presence” for this
purpose, shall mean-

(@) transaction in respect of any goods, services or property carried out
by a non-resident with any person in India including provision of
download of data or software in India, if the aggregate of payments
arising from such transaction or transactions during the previous year
exceeds such amount as may be prescribed; or

(b) systematic and continuous soliciting of business activities or
engaging in interaction with such number of users in India, as may be
prescribed:

Provided that the transactions or activities shall constitute significant
economic presence in India, whether or not-

(i) the agreement for such transactions or activities is entered in India;
or

(if) the non-resident has a residence or place of business in India; or
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(i) the non-resident renders services in India:

Provided further that only so much of income as is attributable to the
transactions or activities referred to in clause (a) or clause (b) shall be
deemed to accrue or arise in India.

Explanation 3 restricts the scope of taxability in case of business carried on
in India through a person referred to in clause (a) or clause (b) or clause (c)
of Explanation 2 to only so much income as is attributable to the operations
carried out in India.

Explanation 3A has widened the concept of income attributable to the
operation carried out in India by including the following income w.e.f.
1.4.2021 (assessment year 2021-22):

(i) such advertisement which targets a customer who resides in India or
a customer who accesses the advertisement through internet protocol
address located in India;

(ii) sale of data collected from a person who resides in India or from a
person who uses internet protocol address located in India; and

(i)  sale of goods or services using data collected from a person who
resides in India or from a person who uses internet protocol address
located in India.

Provided that the provisions contained in this Explanation shall also apply to
the income attributable to the transactions or activities referred to in
Explanation 2A [this has been inserted w.e.f. 1.4.2022 (Assessment year
2022-23)].

The standard corporate income tax rate is 40% for foreign companies and
branches of foreign companies. Taking into account any applicable
surcharge and cess, the effective rate is 43.68% for foreign companies.

Foreign companies may be eligible for a lower rate of tax with respect to
income like royalty, fee for technical services and interest under the
applicable double taxation avoidance treaties.

Important Judicial Precedents & Board Circulars:

1. The meaning of the expression ‘business connection’ is not restricted
by the definition of ‘business’ contained in section 2(13) of the Act.
‘Business connection’ is not equivalent to carrying on a business. A
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business connection involves a relation between a business carried
on by a non-resident which yields profits or gains and some activity in
India which contributes directly or indirectly to the earning of those
profits or gains. It predicates an element of continuity between the
business of the non-resident and the activity in India. The expression
‘business connection’ in this section is an expression of wide import
and it is both exclusive and inclusive. The term business connection
predicates an element of continuity between the business of the non-
resident and the activity in the taxable territories: A stray or isolated
transaction is normally not to be regarded as a business connection.
Business connection may take several forms: it may include carrying
on a part of the main business or activity incidental to the non
resident through an agent or it may merely be a relation between the
business of the non resident and the activity in the taxable territory
which facilitates or assists the carrying on of that business. A relation
to be a business connection must be real and intimate. [CIT v. R. D.
Aggarwal and Co. [1956] 56 ITR 20 (SC)]

2. The Apex Court in GVK Industries Ltd. v. ITO [2015] 371 ITR 453
reiterating the principles laid down in R.D. Aggarwal and also while
affirming the decision of Andhra Pradesh High Court has laid down
the following principles of business connection:

i.  Whether there is a business connection between an Indian
person and a non-resident is a mixed question of fact and law
which has to be determined on the facts and circumstances of
each case;

ii.  The expression business connection is too wide to admit of any
precise definition; however, it has some well known attributes;

ii. The essence of business connection is the existence of close,
real, intimate relationship and commonness of interest between
the non-resident and the Indian person;

iv.  Where there is control or management or finances or substantial
holding of equity shares or sharing of profits by the non-resident
of the Indian person, the requirement of principle (iii) is fulfilled;

v. To constitute business connection there must be continuity of
activity or operation of the non- resident with the Indian party
and a stray or isolated transaction is not enough to establish a
business connection.
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The Apex Court in Anglo-French Textile Co. Ltd. v. CIT [1953] 23 ITR
101 has held that activities which are not well-defined or are of a
casual or isolated character would not ordinarily fall within the ambit
of the words "Business Connection". An isolated transaction between
a non-resident and a resident in British India without any course of
dealings such as might fairly be described as a business transaction
does not attract the application of section 42, but when there is a
continuity of business relationship between the person in British India
who helps to make the profits and the person outside British India
who receives or realizes the profits, such relationship does constitute
a business connection.

In CIT v. National Mutual Life Association of Australasia [1933] 1 ITR
350, the Bombay High Court noted that a relation to be a ‘business
connection’ must be real and intimate and through or from which
income must accrue or arise whether directly or indirectly to non-
resident. All that is necessary is that, there should be (i) a business in
India, (i) a connection between non-resident person or company and
that ‘business’ and (iii) that the non-resident person or company has
earned income through such connection.

The distribution income earned by the assessee cannot be taxed in
India because Taj India does not constitute an agency Permanent
Establishment under the terms of Article 5(4) of the DTAA.
[Commissioner of Income Tax (It) -4 Versus Taj TV Limited 2020 (3)
(Bombay HC)]

It is not necessary that the profit or gain should directly flow from the
business connection; it is deemed to be the income of the assessee,
who may well be a non-resident, even if it has arisen indirectly
through the business connection in India [CIT v. Evans Medical
Supplies Ltd. [1959] 36 ITR 418 (Bombay HC)].

The word ‘business’ in the expression ‘business connection’ of widest
import and an inclusive one and it means an activity carried on
continuously and systematically by a person by the application of his
labour or skill, with a view to earn income. It does not necessarily
mean trade or manufacture only. It is used as including within its
scope profession, vocations and callings from a fairly long time.
Professions are generally regarded as business. Thus, it also include
‘professional connection’ [Barendra Prasad Ray v. ITO [1981] 129
ITR 295 (SC)].
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8.

10.

1.

To conform with the requirements of the expression ‘business
connection’, it is necessary that a common thread of mutual interest
must run through the fabric of the trading activity carried on outside
and inside India and the same can be described as ‘real and intimate
connection’. The commonness of interest may be by way of
management control or financial control or by way of sharing of
profits. It may come into existence in some other manner but there
must be something more than mere transaction of purchase and sale
between principal and principal in order to bring the transaction within
the purview of ‘business connection’ [CIT v. Hindustan Shipyard Ltd.
109 ITR 158 (Andhra Pradesh HC)].

In CIT v. Nike Inc. [2014] 264 CTR 508, Karnataka High Court laid
down that Nike USA was not carrying on any business & activities of
India. Liaison Office (LO) was not taxable in India under section 5 as
well as under section 9. Contract between manufacturer and Nike
USA entered into outside India, no income accrued or arose in India.
Mere activity of purchase from India confined to exports also does not
create deeming charge under section 9.

The assessee company had entered into two agreements with a
foreign company for the latter's supply of machinery, equipment,
instruments and spare parts and rendering technical co-operation
during the construction of the former plant at Vishakhapatnam. The
technical co-operation spread over a period of years, involved, inter-
alia, rendering services for constructions of the plant, deputation of
foreign experts to India, assigning production rights, continued
exchange of information, supply of personnel and training of local
personnel. The Andhra Pradesh High Court in Bharat Heavy Plate &
Vessels Ltd., [1979] 119 ITR 986, held that the two agreements in
question secured a continuous and intimate business relation of two
parties, thereby establishing non-resident’s business connection in
India. Further, the assessee could be treated as an agent of the non-
resident.

Similarly, in Great Lakes Carbon Corporation v. CIT [1993] 202 ITR
64 (Calcutta HC), under an agreement, the assessee, a non resident
company, agreed to erect a plant for an Indian company in India for
the production of graphite and rendering services in connection
therewith. Employees of the assessee company were deputed for
work in India. An agreement between the assessee — company and
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12.

13.

14.

15.

16.

17.

its employees showed that the employees who had been sent to India
continued to the assessee company’s employees. Certain amounts
were received by the assessee company from an Indian company for
the services rendered by the former's employees. It has been held
that a part of the amounts so received by the assessee company
could be deemed to accrue or arise in India.

In order to constitute a ‘business connection’ there must be some
continuity of relationship between a person who receives them.
[Bangalore Woollen Cotton & Silk Mills Co. Ltd. v. CIT [1950] 18 ITR
423 (Madras HC)]

Maintaining in India branch office for the purchase or sale of goods or
transacting other business [Roger's Pyan Shellac & Co. v. Sea of
State (11 TC 363)].

Appointing an agent, who may not be the sole agent, in the country
for systematic and regular purchase of raw materials or other
commodities or for sale of the non-resident's goods or for other
purposes. [Anglo French Textile Co. Ltd. v. CIT [1953] 23 ITR 101
(SC)I.

Close financial association between a resident and or non-resident
company [CIT v. Bombay Trust Corp. Ltd. AIR 1930 PC 54]

The Indian company was a subsidiary to an American company. In
respect of profits made by the American company through the Indian
company by sale of the machines sent by the former to the latter, as
also in respect of the dividends received by the American company
from its shareholding in the Indian company, it was held that a
‘business connection” did exist so as to make the Indian company
liable as a statutory agent to pay tax on these incomes of the
American company [CIT v. Remington Typewriter Co. (Bombay) Ltd.
[1930] 5 ITC 177 (PC)].

In Blue Star Engineering Co. (Born) P. Ltd. v. CIT [1969] 73 ITR 283,
the Bombay High Court held that the assessee’s activity
corresponded to an organization set up by the foreign company in
India for the purpose of ensuring a regular and proper supply of raw,
material and part played by the assessee in the activity of
procurement of raw material was real and intimate part which
contributed to the improvement of the profits of the foreign company.
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18.

19.

20.

21.

The assessee company was appointed as an agent of a German firm,
a non-resident, for mediating export transactions of the products of
the German firm manufactured in Germany. It was held that there
was a business connection between the assessee and the German
firm [Biyani & Sons P. Ltd. v. CIT [1979] 120 ITR 887 (Calcutta HC)].

In view of the continue process in respect of the series of purchase
and sale transactions undertaken by the applicant and its subsidiary
in India there exist an intimate and continuous relationship which
constitutes a business connection for the purpose of section 9(1)(c).
[Advance Ruling Application No. P-8 of 1995, In re [1997] 223 ITR
416 (AAR)].

An Indian exporter sold tobacco abroad through non-resident sales
agents (assessees). Sales agents were entitled to commission, as
per agreement, sale price received on sale abroad was remitted
wholly to Indian exporter who debited commission account and
credited amount of commission payable to non-resident agents (i.e.
assessees). Amount of commission was later remitted to non-resident
agents. It was held the non-resident assessees did not carry on any
business operations in the taxable territories. They acted as selling
agents outside India. The receipt in India of the sale proceeds of
tobacco remitted or caused to be remitted by the purchasers from
abroad did not amount to an operation carried out by the assessee in
India as contemplated by clause (a) of the Explanation to section
9(1)(i). The commission amounts which were earned by the non-
resident assessees for services rendered outside India could not,
therefore, be deemed to be incomes which had either accrued or
arisen in India. [CIT v Toshoku Ltd [1980] 125 ITR 525 (SC)]

The entire transaction having been completed on the high seas, the
profits on sale did not arise in India. Only such part of income, as is
attributable to the operations carried out in India can be taxed in India
as contemplated in Explanation 1(a) of section 9(1)(i);......Since all
parts of the transaction in question, i.e. the transfer of property in
goods as well as the payment, were carried out outside the Indian
soil, the transaction could not have been taxed in India;.... The fact
that the contract was signed in India is of no material consequence,
since all activities in connection with the offshore supply are carried
outside India, and therefore cannot be deemed to accrue or arise in
India;... Clause (a) of Explanation 1 to section 9(1)(i) states that only
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22.

23.

24,

such part of the income as is attributable to the operations carried out
in India, are taxable in India. [Ishikawajma-Harima Heavy Industries
Ltd [2007] 288 ITR 408 (SC) followed by Delhi HC in DIT v. LG Cable
Ltd. [2011] 237 CTR 438 and DIT v. Ericsson A.B [2012] 343 ITR
470]

In Asia Satellite Telecommunication Co. Ltd. [2010] 232 CTR 177
(Delhi HC), the assessee, a non-resident company engaged in
operating telecommunication satellites, under an agreement, leased
out transponder capacity to TV channel companies and was
broadcasting various programmes in India via its satellite. The
revenue’s argument was that the relaying of the programmes in India
amounted to the operations carried out in India and sought to tax it
u/s 9(1)()/(iv). The hon’ble HC held that argument was not
sustainable. Merely because the footprint area included India and the
ultimate consumers/viewers were watching the programmes in India,
even when they were uplinked and relayed outside India, would not
mean that the assessee was carrying out its business operations in
India. No man, material or machinery or any combination thereof was
used by the assessee in the Indian territory, therefore amount cannot
be taxed u/s 9(1)(i)

In Carborandum Co. v. CIT [1977] 108 ITR 335 (SC), an American
company rendered service to the Indian company for the starting of a
factory in India in the shape of examination of the factory design and
layout prepared by the latter, and sending its advice by post. The
pamphlets and bulletins incorporating the result of research made by
the American company were also furnished to the Indian company by
post. The American company made the services of the foreign
technical personal available to Indian company. The Indian company
employed such personnel in India on the basis of various agreements
of employment entered into between the Indian company and such
personnel. They were employees of the Indian company for their day
to day work. It was held that the services rendered by the American
company were wholly and solely rendered outside India and,
therefore, the technical services fees paid by the Indian company to
the American company did not accrue or arise in India nor could it be
deemed to have accrued or arisen in India.

Similarly, in CIT v. Navbharat Ferro Alloys Ltd. [2000] 244 ITR 261
(Andhra Pradesh HC), an Indian company purchased machinery from
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a foreign company. The foreign company had no other interest in the
Indian company except that the sale of machinery, accessories and
deputation of personnel for the erection of the same and putting into
operation. It could not be said that there was a business connection
between the foreign company and Indian company within the
meaning of section 9.

Property, Asset or Source of Income in India

The next limb of section 9(1)(i) is that, all income accruing or arising directly
or indirectly through or from any property in India shall be deemed to accrue
or arise in India.

The third limb of section 9(1)(i) is, income through or from any asset or
source in India, shall be deemed to accrue or arise in India.

In Cairn UK Holdings Ltd. v. DCIT (Intl. Taxation) [2017] 79 taxmann.com
128, Delhi Tribunal held that as the Indian Wholly owned subsidiary (‘WOS’),
which controls the oil and gas sector in India, will be regarded as the
property in which the shareholders have the right to manage and control the
business in India. Therefore, any income arising through or from any property
in India shall be chargeable to tax as income deemed to accrue or arise in
India in terms of the indirect transfer provisions under section 9(1)(i) of the
Act.

The Delhi High Court in the case of CUB pty Limited (formerly known as
Foster's Australia Ltd.) vs. UOI & Ors [2016] 388 ITR 617 held that the
location of IPRs to be determined based on the location of its owner.
Accordingly, the income was held to be not taxable in India.

In the above case, IPRs such as logos, brands, trademarks, which were
capital assets (intangible assets) were used in India. AAR considering the
said fact pattern held that the IPRs pertain to India as they were used in
India, nurtured in India and some of them were registered in India. Thus, the
same had taken roots in India and were therefore completely situated in
India. These observations of the AAR were overturned by the Delhi High
Court.

The Bombay High Court in Kusumben D. Mahadevi v. CIT [1963] 47 ITR 214
has held that expression “source” in section 9(1)(i) and the expression
‘heads of income’ in section 14 are used in one and the same sense and it
means property, movable or immovable, belonging to an assessee or the
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activity of an assessee that yields or brings income to him, within the
meaning of that Act.

Further, the court has also pointed out that the word “source” used in relation
to a dividend income can have more than one meaning. In the sense as
pointed out above, the source of dividend income is the packet of shares
held by an assessee which brings the said income to him. Speaking
generally, the source of dividend income may mean the fund out of which the
dividend is paid to an assessee.

Even if there is no known or disclosed source of income, the income may still
be deemed to have accrued to a non-resident in India from undisclosed
source if it is actually found in the hands of statutory agent having nexus or
relationship, with the non-resident principle [Hazoora Singh v. CIT, 160 ITR
746 (Punj)].

Transfer of Capital Asset Situated in India

In terms of section 9, the transfer of capital asset situated in India is deemed
income.

Important Judicial Precedents & Board Circulars:

1. In terms of section 9 the transfer of capital asset situated in India has
been brought within the purview of the deemed income under section
9 and rule 10(2), it is clear that the intention of the Parliament was
not to bring within its purview any income derived out of sale or
purchase of a capital asset effected outside India. The profits
therefore, arising from the sale of capital assets located outside India
were to be excluded from the income of the assessee. Thus, profits
arising to the assessee from the sale of capital assets outside India
were to be excluded from the assessee’s income. [CIT v. Quantas
Airways Ltd. [2002] 256 ITR 84 (Delhi HC)].

2. Transfer of shares of a foreign company which has an Indian
Company as its subsidiary does not amount to transfer of any capital
asset situated in India within meaning of 4th limb of section 9(1)(i).
Legal fiction in section 9(1)(i) does not mean that if a foreign
company has a subsidiary in India, shares of foreign company are
deemed to be situated in India. Section 9(1)(i) is not a 'look through'
provision and, thus, it cannot by a process of interpretation be
extended to cover indirect transfers of capital assets/property situated
in India. Source in relation to an income is construed to be where
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transaction of sale takes place and not where item of value, which
was subject of transaction, was acquired or derived from.

Even otherwise, since there was an offshore transaction between two non-
resident companies, and, subject-matter of transaction was transfer of
another non-resident company, Indian tax authorities had no territorial tax
jurisdiction under section 9(1)(i) to tax said offshore transaction. [Vodafone
International Holdings B.V v. UOI [2012] 341 ITR 1 (SC)]

Board’s Clarifications

The Central Board of Direct Taxes has clarified vide its circular no. 23 [F. No.
7TA/38/69-IT (A-1l)] dated July 23, 1969, the applicability of provisions of
section 9 as under:

(i) Non-resident exporters selling goods from abroad to Indian importers:

No liability will arise on accrual basis to the non-resident on the profits made
by him where the transactions of sale between the two parties are on a
principal to principal basis.

(i) Non-resident company selling goods from abroad to its Indian
subsidiary:

In such a case, if the transaction are actually on a principal to principal basis
and are at arm’s length and the subsidiary company functions and carries on
business on its own instead of functioning as an agent of the parent
company, the mere fact that the Indian company is a subsidiary of the non-
resident company will not be considered a valid ground for invoking section 9
for assessing the non-resident.

(i) Sale of plant & machinery to an Indian importer on installment basis:

Where the transaction of sale and purchase is on a principal to principal
basis and the exporter and the importer have no other business connection,
the fact that the exporter allows the importer to pay for the plant and
machinery installments will not, by itself, render the exporter liable to tax on
the ground that the income is deemed to arise to him in India.

(iv)  Foreign agents of Indian exporters:-

Where a foreign agent of Indian exporter operates in his own country and his
commission is usually remitted directly to him and is, therefore, not received
by him or on his behalf in India. Such an agent is not liable to income in India
on the commission.

33



Taxation of Non-Residents

(v) Sales by a non-resident to Indian customers either directly or through
agents:

(a) Where non-resident allows an Indian customer facilities of extended
credit for payment, there would be no assessment merely for this
reason provided that (i) the contracts to sell were made outside India;
and (ii) the sales were made on a principal to principal basis.

(b) Where a non-resident has an agent in India and makes sales directly
to Indian customers, section 9 of the Act will not be invoked, even if
the non-resident pays his agent an overriding commission on all sales
to India, provided that (i) the agent neither performs nor undertakes
to perform any service directly or indirectly in respect of these direct
sales: (ii) the contracts to sell are made outside India, and (iii) the
sales are made on a principal to principal basis.

(c) Where a non resident’s sales to Indian customers are secured though
the services of an agent in India, the assessment in India of the
income arising out of the transaction will be limited to the amount of
profit which is attributable to the agents’s service, provided that (i) the
non-resident principal’s business activities in India are wholly
channeled through his agents, (ii) the contracts to sell are made
outside India, and (iii) the sales are made on a principal to principal
basis.

(d) Where a non-resident principal's business activities in India are not
wholly channeled through his agent in India the assessment in India
will be on the sum total of the amount of profits attributable to his
agent’s activities in India, and the amount of profit attributable to his
own activities in India less the expenses incurred in making the sales.

(vi)  Extent of the profit assessable under section 9:

If a non resident has a business connection in India, it is only the portion of
the profit which can be reasonably be attributed to the operations of the
business carried out in India, which is liable to income tax.

The above circular no. 23 dated July 23,1969 and subsequent circulars
providing clarification on circular no. 23 viz circular no. 163 dated May 29,
1975 and No. 786, dated February 7, 2000 have been withdrawn by CBDT by
Circular no. 7/2009 [F. NO. 500/135/2007-FTD-I], dated October 22, 2009
with the reasoning that interpretation of the Circular by some of the taxpayers
to claim relief is not in accordance with the provisions of section 9 of the
Income-tax Act, 1961 or the intention behind the issuance of the Circular.
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It should be noted that circular no. 23 was only clarificatory in nature
therefore withdrawal of the same does not impair the interpretation of the
provisions of the Act.

Further, the Board vide its circular no. 382 [F.No. 484/12/78FD] dated May 4,
1984 has clarified that where shares in Indian companies are allotted to non-
resident in consideration for machinery and plant, the income embedded in
payment would be received in India as the shares in the Indian companies
are located in India and would accordingly attract liability to income tax as
income received in India.

The Finance Act 2012 has inserted explanation 4 and 5 to section 9(1)(i).
The explanation 4 clarifies that the expression "through" used in section
9(1)(i) mean and include "by means of", "in consequence of" or "by reason
of".

The object of adding this explanation is to avoid frivolous arguments adopted
by the assessee that income deemed to accrue or arise is not through
business connection or source of income in India.

Explanation 5 to section 9(1)(i) clarifies that an asset or a capital asset being
any share or interest in a company or entity registered or incorporated
outside India shall be deemed to be and shall always be deemed to have
been situated in India, if the share or interest derives, directly or indirectly, its
value substantially from the assets located in India;

These amendments will take effect retrospectively from April 1, 1962 and will,
accordingly, apply in relation to the assessment year 1962-1963 and
subsequent assessment years

However, the said explanation 5 shall not apply to the below mentioned
categories-

i. To an asset or capital asset which is held by a non-resident by way
of investment, directly or indirectly in a Foreign Institutional Investor
(‘FI') as referred to in explanation to section 115AD of the Act (for
assessment years falling in between April 1, 2012 and April 1, 2015)

i. To an asset or capital asset, which is held by a non-resident by way
of investment, directly or indirectly, in Category-I and Cateogry I
Foreign portfolio investor (‘FPI') under the Securities and Exchange
Board of India (‘SEBI’) [FPI] Regulations, 2014 made under the
SEBI Act, 1992 (inserted with effect from April 1, 2015)
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. To an asset or capital asset, which is held by a non-resident by way
of investment, directly or indirectly, in Category-I foreign portfolio
investor under the Securities and Exchange Board of India (Foreign
Portfolio Investors) Regulations, 2019, made under the Securities
and Exchange Board of India Act, 1992.” (15 of 1992.)

Circular no. 28 of 2017 dated November 7, 2017 provides that explanation
5 shall not apply in respect of income accruing or arising to a non-resident on
account of redemption or buyback of its share or interest held indirectly (i.e.
through upstream entities registered or incorporated outside India) in the
specified funds if such income accrues or arises from or in consequence of
transfer of shares or securities held in India by the specified funds and such
income is chargeable to tax in India. However, the above benefit shall be
applicable only in those cases where the proceeds of redemption or buyback
arising to the non-resident do not exceed the pro-rata share of the non-
resident in the total consideration realized by the specified funds from the
said transfer of shares or securities in India.

Circular no0.4/2015 dated March 26, 2015 provides that declaration of
dividend by a foreign company outside India in respect of shares which
derive their value substantially from assets situated in India would not be
deemed to be income accruing or arising in India by virtue of the provisions
of Explanation 5 above.

Further, explanation 6 to section 9(1)(i) provides that the share or interest
shall be deemed to derive its value substantially from the assets (whether
tangible or intangible) located in India, if on the specified date, the value of
such assets exceeds the amount of ten crore rupees and represents at least
50% of the value of all the assets owned by the company or entity as the
case may be.

The same has been reiterated by the AAR while analyzing the exception
mentioned in explanation 6 in the case of GEA Refrigeration Technologies
GmbH, In re [2018] 401 ITR 115

The value of an asset shall be the fair market value as on the specified date,
without reduction of liabilities, if any, in respect of the asset, determined in
such manner as may be prescribed. CBDT vide notification no. 55/2016
[F.No. 142/26/2015-TPL}/SO 2226 (E), dated June 28, 2016 has notified
Income-tax (19" Amendment), Rules, 2016 (‘Indirect transfer rules’), which
prescribes the manner of determination of fair market value in various cases
and also reporting requirement for Indian concern viz. insertion of rules
11UB, 11UC, 114DB, Form no. 3CT and Form no. 49D. These rules were to
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come into effect from June 28, 2016. These rules basically prescribe the
rules for computation of FMV of tangible and intangible assets of an Indian
company or entity held directly or indirectly by a foreign company or entity on
the specified date as well as for computation of FMV of all the assets of a
foreign company or an entity on the specified date. Similarly, the said rules
also provide for determination of income attributable to assets in India. Rule
114DB lays down the information and documents to be furnished by the
Indian concern for reporting the indirect transfer under section 285A of the
Act. The transferor of the share of, or interest in, a company or an entity that
derives its value substantially from assets located in India, shall obtain and
furnish along with the return of income a report in Form No.3CT duly signed
and verified by an accountant providing the basis of the apportionment in
accordance with the formula and certifying that the income attributable to
assets located in India has been correctly computed. The Indian concern
whose shares have been indirectly transferred is required to report the same
in the Form 49D within 90 days of the end of the financial year in which any
transfer of the share of, or interest in “foreign company or entity” has taken
place and where the transaction in respect of the share or the interest has
the effect of directly or indirectly transferring the rights of management or
control in relation to the Indian concern, the information shall be furnished in
the said Form within 90 days of the transaction. The notified details will help
the tax authority in ascertaining the functional profile of the Indian concern
and the factual details in respect of the transaction. Similar other details are
prescribed under the notification.

Meaning of accounting period provided to be each period of twelve months
ending on 31st March. A period of twelve months ending on day other than
31t March would be considered, if it has been so adopted for complying with
the provisions of the tax laws of the territory, of which it is a resident for tax
purposes; or it has been adopted for the purpose of reporting to persons
holding the share or interest.

Further, the first accounting period of the company or of an entity shall begin
from the date of its registration or incorporation and end with the 31st March
or such other day as the case may be following the date of such registration
or incorporation. Later accounting period shall be the successive period of
twelve months.

If the company or entity ceases to exist before the end of accounting period,
then the accounting period shall end immediately before the company or as
the case may be, the entity ceases to exist.
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Under explanation 6, further, meaning of specified date is provided as the
date on which the accounting period of the company or of the ends preceding
the date of transfer of a share or interest or it could be the date of transfer, if
the book value of the assets of the company or of the entity on the date of
transfer exceeds 15% compared to the book value of the assets as on date
on which the accounting period of the company or of the entity ends
preceding the date of transfer of a share or an interest.

Explanation 7, however, provides a carve out from the applicability of
Explanation 5 to small investors holding no right of management or control of
such company/entity and holding less than 5% of the total voting
power/share capital/interest of the company/entity that directly or indirectly
owns the assets situated in India. As per clause (b) to the said explanation,
where all the assets owned, directly or indirectly by a company or by entity
registered or incorporated outside India, the income of the non-resident
transferor from the transfer of share or interest outside India shall be deemed
to accrue or arise in India only such part of the income as is reasonably
attributable to assets located in India and determined in such manner as may
be prescribed.

CBDT vide circular no.41 of 2016 on December 21, 2016 had provided
answers to 19 specific questions raised on the applicability of indirect
transfer provisions to FPI and their investors.

Circular no.4 of 2017 dated January 20, 2017 states that the operation of
circular no.41/2016, dated December 21, 2016 kept in abeyance for time
being in force in view of representations received from Foreign Portfolio
Investors (‘FPIs’), Flls, Venture Capital Funds etc.

Salaries

Section 9(i)(ii) provides that any income which falls under the head “salaries”
if it is earned in India would be deemed to accrue or arise in India. Finance
Act, 1999 introduced Explanation to section 9(1)(ii), w.e.f. Assessment Year
20-21, as follows:

“Explanation.—For the removal of doubts, it is hereby declared that the
income of the nature referred to in this clause payable for—

(a) service rendered in India; and

(b) the rest period or leave period which is preceded and succeeded by
services rendered in India and forms part of the service contract of
employment,
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shall be regarded as income earned in India ;”

Important Judicial Precedents & Board Circulars:

1.

In CIT v S. G. Pgnatale [1980] 124 ITR 391 (Gujarat HC), the facts
were “the assessee was an employee of French company which had
entered into an agreement with the Guijrat State Fertilizer Co. Ltd. for
rendering certain services in Europe and also providing back up
service and other assistance in installing a plant in India. The Indian
company agreed to pay a lump sum for all these services. The
assessee accordingly worked in India and rendered services in India
in the shape of supervisory and advisory assistance to the Gujarat
State Fertilizers Co. In lieu of the said services, the assessee was to
be paid outside India by the French Company certain fixed
emoluments. On these facts, the question was whether the Tribunal
was right in holding that the income computable under the head
‘salaries” had been earned in India?

The Court observed that the word “earned” has two meanings. One is
the narrow meaning of rendering of services etc. The word ‘earned’ is
also used in the wide sense treating income as earned only if the
assessee has contributed to its accrual or arisal by rendering services
and in respect of which a debit is created in his favour. Unless there
is a debt in favour of the assessee by reason of his rendering
services it cannot be said to be “income earned “ in the wide sense.

The Court, therefore, held that in view of the clear indication given by
the Legislature itself by using a different phraseology in clause (i) as
compared with clause (ii), the words “earned in India” occurring in
clause (ii) must be interpreted as “arising” or “accruing in India” and
not “from service rendered in India”. So long as the liability to pay the
amount under the head “salaries” arises in India, clause (ii) can be
invoked. If the liability to pay arises outside India and amount is
payable outside India clause (ii) cannot be invoked.

In ACIT v. Robert Arthur Keltz, [2013] 59 SOT 203, the Delhi Tribunal
has held that only proportionate amount of stock option benefit
relating to the period of services rendered in India during the grant
period would be taxable in India. As an employee had not rendered
any services in India for part of the grant period before he came to
India, only a proportionate amount of the stock option benefit relating
to Indian assignment would be taxable in India.
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In CIT v. Goslino Maria [2000] 241 ITR 312 (SC), the assessee was
technician who come to India to work with the Fertilizer Corporation of
India Ltd. (FCI). The service of the assessee technician was obtained
by the FCI under an agreement with the Italian concern Mentecatini
Edison (subsequently called Technimont) which deputed them to
work with the FCI. Under the agreement the salaries of the assessee
were to be paid by the FCl in Italian Lira to the said Italian concern.
The question was as to whether the payment towards salary made to
the foreign company Technimout was an income deemed to accrue or
arise in India.

The Supreme Court held that in view of the Gujarat High Court
decision in CIT v. S. G. Pgnatale (supra) as in the present case, the
liability to pay salary to the assessee arose outside India in view of
the contract between the FCI and Technimout, and as the salary was
payable outside India, section 9(i)(ii) did not apply.

Further, the Supreme Court also agreed with the view of the Gujarat
High Court in Pgnatale’s case (Supra) that living allowance paid to
foreign technician is exempt in his hands under section 10(14) of the
Act.

To overcome these decisions, a new Explanation to section 9(1)(ii)
was introduced by the Finance Act 1983, with retrospective effect,
from assessment year 1979/80. The Explanation declares, that
income chargeable under the head “salaries’ payable for ‘services
rendered in India’ will be regarded as income earned in India

The Delhi Tribunal in Addl. CIT v. Hughes Services (Far East) P. Ltd.
[2003] 87 ITD 137, after considering the decision of the Supreme
Court in CIT v. Podar Cement (P) Ltd [1997] 226 ITR 625, has held
that the said amendment cannot be considered either as declaratory
or clarificatory since it enlarges the scope of the main section by
including new item of income and therefore it cannot have
retrospective effect.

In CIT v. Sedco Forex International Drilling Co. Ltd. [2003] 264 ITR
320 (Uttaranchal HC), the assessee entered into a contract of
employment with a foreign company. He was the resident of the U.K.
Under the contract he was required to work on oil rigs in Bombay
High as per alternating time schedule of 35/28 days i.e. on period
followed by 35/28 days of off period in U.K. Before the Assessing
Officer it was contended on behalf of the assessee, that off period
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salary was not eligible to tax under section 9(i)(ii) as it was not
earned in India. It was argued that the field break which followed the
on period was not a rest period. The Assessing Officer rejected that
contention.

The High Court held that the contract provided for on-period and off-
period. The contract was for two years. It referred to alternating time
schedule. It covered both the periods. The off-period followed the on-
period. Therefore, both the periods formed an integral part of the
contract. It was not possible to give separate tax treatment to on-
period and off period salaries.

Further, the payment which he received was for his services in India.
The Explanation to section 9(i)(ii) introduced by the Finance Act 1983
with effect from April 01,1979, refers to what constitutes ‘income
earned in India’. It explains the expression ‘income earned in India’ to
mean payment for the services in India even if the contract is
executed outside India or amount is payable outside India. Therefore,
the payment of salary for off-period was income earned in India i.e.
for services rendered in India under section 9(i)(ii). Hence, the entire
salary for both the periods was taxable in India under section 9(i)(ii).

Furlough Pay

In Grindlays Bank Ltd. v. CIT [1992] 193 ITR 457 (Calcutta HC), the
assessee bank had an expatriate Officer working in India. These officers
were entitled to proceed on furlough on completion of a specific period of
service in India and while on furlough they were entitled to furlough pay to be
disbursed outside India. Consequently, furlough pay was disbursed in pound
sterling in the U.K. The Calcutta High Court after referring to section 9(1)(ii)
held that, the labour or service which entitled the employees to the furlough
pay was rendered in India and liable to tax in India.

Again, the Explanation to section 9(1)(ii) of the Act, was amended by the
Finance Act, 1999 with effect from assessment year 2000-01 to provide that
not only furlough pay is taxable in the hands of the employee but any salary
payable for the rest period or leave period which is preceded and succeeded
by service in India, is also taxable.

Salaries and Perquisites Payable by the
Government to Citizen of India

Salaries payable to citizen of India for service rendered to Government at
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any place outside India are, by section 9(i)(iii), deemed to have accrued or
arisen in India irrespective of the place of services or the place of salary
payment.

However, by virtue of section 10(7), any allowance or perquisite paid or
allowed outside India by the Government to a citizen of India for rendering
services outside India, is fully exempt from tax.

Dividend

Under section 9(1)(iv), any dividend paid by an Indian company outside India
is deemed to accrue or arise in India and therefore, such dividend falls within
the scope of total income as defined in section 5, both in the case of resident
as well as non-resident assesses.

Important Judicial Precedents & Board Circulars:

1. In Pfizer Corporation v. CIT [2003] 259 ITR 391 (Bombay HC), an
Indian Company having a registered office in India issued shares, the
situs of the shares is the place where the register is kept, that is, in
India. But in cases where the question arises of taxing income and
not the corpus, one has to consider the place of accrual of the
dividend income and the situs of the shares will have no importance.
A dividend declared by an Indian company, therefore, would be
deemed to accrue in India if the source of income is situated in India.
But what happens when dividend is declared in India and paid to a
non-resident out of India. To cover such a situation, section 5(2)(b)
has to be read with section 9(1)(iv). Under section 9(1)(iv), it is clearly
stipulated that a dividend paid by an Indian company outside India
will constitute income deemed to accrue in India on effecting such
payment. In section 9(1)(iv), the words used are ‘a dividend paid by
an India company outside India’. This is in contradistinction to section
8 which refers to a dividend declared, distributed or paid by a
company. The words ‘declared or distributed’ occurring in section 8
do not find place in section 9(1)(iv). Therefore, it is clear that dividend
income paid to non-resident is deemed to accrue in India only on
payment and not on declaration.

Thus, where the dividend was declared by the Indian company but
the permission of the RBI to remit it to the non-resident was obtained
later, dividend became taxable in the year when the RBI granted
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approval and not in the year when the dividend was declared by the
company.

Interest

Under section 9(1)(v), interest income is deemed to accrue or arise in India
in the following circumstances:

(@)
(b)

Interest payable by the Government; or
Interest payable by a resident except:

(i) interest payable by a resident, in respect of a any money
borrowed and used for the purpose of business or profession
carried on by such person outside India or

(i) interest payable by a resident in respect of any debt incurred
or any money borrowed and used for the purpose of making
or earning any income from any source outside India.

It may be noted that where money borrowed by a resident for the
purpose of a business or profession carried on by him outside India
are actually used for any other purpose, interest payable thereon will
be deemed to accrue or arise in India. (Refer circular no. 202 of July
5, 1976)

Similarly, interest payable on money borrowed by a resident for the
purpose of making or earning any income from any source outside
India will be deemed to accrue or arise in India if the moneys are
actually used for any purpose in India (Refer circular no. 202 of July
5, 2000)

Interest payable by a person who is non-resident, if it is in respect of
any debt incurred or money borrowed and used for purposes of a
business or profession carried out by such person in India

It may be noted that interest payable by a non resident in respect of
any debt incurred, or moneys borrowed and used for the purposes of
making or earning any income from any source, other than a
business or profession carried on by such person in India, will not be
deemed to accrue or arise in India, (Refer. Circular no. 202 of July 5,
1976).

It may be noted that in the case of a non-resident, being a person
engaged in the business of banking, any interest payable by the
permanent establishment in India of such non-resident to the head
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office or any permanent establishment or any other part of such non-
resident outside India shall be deemed to accrue or arise in India and
shall be chargeable to tax in addition to any income attributable to the
permanent establishment in India and the permanent establishment in
India shall be deemed to be a person separate and independent of
the non-resident person of which it is a permanent establishment and
the provisions of the Act relating to computation of total income,
determination of tax and collection and recovery shall apply
accordingly;

Important Judicial Precedents & Board Circulars

1. In J. K. Synthetics Ltd. v. ACIT [1990] 185 ITR 540 (Delhi HCs)], the
interest payable by the petitioner to its foreign supplier of raw
materials had been held to be covered by the deeming provision of
section 9(1)(v).

Royalty

Under section 9(1)(vi), royalty income shall be deemed to accrue or arise in
India if:

(a) Royalty payable by the Government;
or

(b) Royalty payable by a resident, except where the royalty is payable in
respect of any right, property or information used or services utilized:

(i) for the purpose of business or profession carried on by such
person outside India; or

(i) for the purpose of making or earning any income from any
source outside India;

or

(c) Royalty payable by a non-resident, where the royalty is payable in
respect of any right, property or information used or services utilized

(i) for the purposes of a business or profession carried on by
such person in India or

(ii) for the purposes of making or earning any income from any
source in India;
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Royalty income consisting of lump sum consideration for the transfer outside
India of or the imparting of information outside India in respect of any data,
documentation, drawings or specification relating to any patent, invention,
model, design, secret formula or process or trade mark or similar property
will ordinarily be chargeable to tax in India.

Subsequently, two provisos were added as below:

Provided that nothing contained in this clause shall apply in relation to so
much of the income by way of royalty as consists of lump sum consideration
for the transfer outside India of, or the imparting of information outside India
in respect of, any data, documentation, drawing or specification relating to
any patent, invention, model, design, secret formula or process or trade mark
or similar property, if such income is payable in pursuance of an agreement
made before the 1st day of April, 1976, and the agreement is approved by
the Central Government :

Provided further that nothing contained in this clause shall apply in relation
to so much of the income by way of royalty as consists of lump sum payment
made by a person, who is a resident, for the transfer of all or any rights
(including the granting of a licence) in respect of computer software supplied
by a non-resident manufacturer along with a computer or computer-based
equipment under any scheme approved under the Policy on Computer
Software Export, Software Development and Training, 1986 of the
Government of India.

For the purpose of the aforesaid source rule “royalty’ has been defined in
Explanation 2 to section 9(1)(vi). It will be seen that the definition is wide
enough to cover both industrial royalties as well as copyright royalties. The
definition specifically exclude income which would be chargeable to tax
under the head “capital gain” and accordingly such income will be charged to
tax as capital gains on a net basis under the relevant provisions of the law.

“‘Royalty” means consideration for —

(i) the transfer of all or any right (including granting of license) in respect
of a patent, invention, model, design, secret formula or process or
trade mark or similar property;

(if) the imparting of any information concerning the working of, or the use
of, a patent, invention, model, design secret formula or process or
trade mark or similarly property;

(i) the use of any patent, invention, model, design secret formula or
process or trade mark or similar property;
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(iv)  the imparting of any information concerning technical, industrial
commercial or scientific knowledge, experience or skill;

(v) the use or right to use, any industrial, commercial or scientific
equipment but not including the amounts referred to in section 44BB

(vi)  transfer of all or any rights (including the granting of a license) in
respect of any copyright ,literary, artistic or scientific work including
films or video tapes for use in connection with television or tapes for
use in connection with radio broadcasting but excluding consideration
for the sale, distribution or exhibition of cinematographic films, or

(vi)  the rendering of any services in connection with the aforesaid
activities.

Explanation 3 to section 9(1)(vi) defines "computer software” to mean any
computer programme recorded on any disc, tape, perforated media or other
information storage device and includes any such programme or any
customized electronic data.

The Finance Act 2012 has inserted Explanation 4, 5 & 6 to clause (vi) of
section 9(1) applicable w.r.e.f June 1, 1976.

Explanation 4 clarifies that the transfer of all or any rights in respect of any
right, property or information includes and has always included transfer of all
or any right for use or right to use a computer software (including granting of
a licence) irrespective of the medium through which such right is transferred.

Explanation 5 clarifies that the royalty includes and has always included
consideration in respect of any right, property or information, whether or
not—

(@) the possession or control of such right, property or information is with
the payer;

(b) such right, property or information is used directly by the payer;

(c) the location of such right, property or information is in India.

Explanation 6 clarifies that the expression "process" includes and shall be
deemed to have always included transmission by satellite (including up-
linking, amplification, conversion for down-linking of any signal), cable, optic
fibre or by any other similar technology, whether or not such process is
secret
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Exceptions to the Royalty Income

In the following two cases income shall not be deemed to accrue/arise in
India.

(i) Approved agreements made before April 1, 1976- In order to
ensure that foreign suppliers of technical know-how who had finalized
proposals for the receipt of lump sum royalties with the approval of the
Central Government on the understanding that such payment would be
exempt from income tax, it has been provided that such lump sum payment
received under approved agreement made before April 1, 1976 is not
deemed to accrue or arise in India.

If an agreement is made on or after April 1, 1976 it will be deemed to have
been made before that date, if the following conditions are fulfilled:

(@) in the case of a taxpayer other than a foreign company, if the
payment is made in accordance with proposals approved by the
Central Government before that date;

(b) in the case of foreign company, if the agreement is made in
accordance with proposals approved by the Central Government
before that date and the company exercise an option by furnishing a
declaration in writing to the Assessing Officer that the agreement may
be regarded as having been made before April 1,1976

The option in this behalf has to be exercised before the expiry of the
time allowed under section 139(1) or section 139(2) (whether fixed
originally or on extension) for furnishing the return of income for the
assessment year 1977-78 or the assessment year in which the
royalty income first become chargeable to tax, whichever assessment
year is later. For option so exercised is final not only for the
assessment year in relation to which it is made but also for every
subsequent year.

(i)  Computer software

With effect from the assessment year 1991-92 onwards so much of the
income by way of royalty as consists of lump sum payment made by a
person, who is resident, for the transfer of all or any rights (including the
granting of a licence) in respect of computer software supplied by a non
resident manufacturer along with computer hardware under any scheme
approved under the Policy on Computer software Export, Software
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Development and Trading 1986 of the Government of India shall not be
deemed to accrue or arise in India.

For the purposes of meaning of Royalty, “computer Software” means any
computer programme recorded on any disc, tape, perforated media or other
information storage device and including any such programme or any
customized electronic data.

Important Judicial Precedents & Board Circulars:

1.

The term ‘royalty’ normally connotes the payment made to a person
who has exclusive right over a thing for allowing another to make use
of that thing which may be either physical or intellectual property or
thing. The exclusivity of the right in relation to the thing for which
royalty is paid should be with the grantor of that right. [CIT v Neyveli
Lignite Corporation Ltd. [2000] 243 ITR 459 (Madras HC)].

Royalty received by the assessee foreign company under a
collaboration agreement with Indian company, according to which
Indian company was to manufacture certain machines and pay
royalty to foreign company on products manufactured, would be
income deemed to accrue or arise in India. [CIT v. Ruti Machinery
Works Ltd. [2000] 243 ITR 442 (Madras HC)].

Consideration paid by the Indian customers or end users to the
assessee a foreign supplier, for transfer of the right to use the
software/computer programme in respect of the copyrights falls within
the mischief of 'royalty' as defined under sub-clause (v)
to Explanation 2 to clause (vi) of section 9(1) of the Income-tax Act,
1961 [CIT v Samsung Electronics Co. Ltd [2012] 345 ITR 494
(Karnataka HC)]

This decision is followed by the Karnataka HC in the case of
Synopsis International Ltd. vs. DDIT [2016] (76 taxmann.com 118).
The Special leave petition has been granted by the Supreme Court
[2016] 76 Taxmann.com 138.

The decision is followed by the Bangalore ITAT in the case of Tejas
Networks Ltd. v. DDIT [2015] 64 Taxmann.com 439 (Bangalore
Tribunal).

Payment made by assessee to a non-resident in order to obtain
licence to use database maintained is to be regarded as royalty. [CIT
v Wipro Ltd [2013] 355 ITR 284 (Karnataka HC)]
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5.

Receipt for sale of shrink-wrap software products to clients in India
through its distributor / reseller cannot be treated as ‘royalty’ - 'sale of
copyrighted article' OR ‘'transfer of copyright right'. [Dassault
Systemes Solidworks Corporation Vs. Dy. Director Of Income Tax
[2020] (Itat Mumbai)]

The assessee-company was engaged in the manufacture of audio
magnetic sound heads. It entered into an agreement with a
Singaporean company whereby the foreign company was to supply
plant know-how and product know-how to the assessee and, if
required, would also make available the services of trained
technicians for setting up the plant and machinery in accordance with
the printed material and data. The documents and the agreement
clearly showed that the assessee had purchased the entire drawings,
sketches, designs, etc. It might be true that the foreign company was
required to provide technical assistance, if required, but the fact was
that no such technical assistance was ever required nor was
provided. The payment of 15 million yen was the price of the
documents purchased and would not fall within the meaning of
royalty. [CIT v. Maggronic Devices (P.) Ltd [2010] 329 ITR 442
(Himachal Pradesh HC)]

The main service rendered by the assessee to its clients-hotels was
advertisement, publicity and sales promotion, the use of trademark,
trade name or the stylized ‘S’ or other enumerated services referred
to in the agreement with the assessee were incidental to the said
main service. It was held that payment was neither in the nature of
royalty under section 9(1)(vi), read with the Explanation 2, nor in the
nature of fee for technical services under section 9(1)(vii). [DIT v.
Sheraton International Inc. [2009] 313 ITR 267 (Delhi HC)]

In Asia Satellite Telecommunications Co. Ltd v DIT [2011] 332 ITR
340, Delhi HC has clarified that the term ‘royalty’ in respect of the
copyright, literary, artistic or scientific work, patent, invention,
process, etc., does not extend to the outright purchase of the right to
use an asset. In the case of ‘royalty’ the ownership of the property or
right remains with the owner and the transferee is permitted to use
the right in respect of such a property. In this case the assessee was
deriving income from the lease of the transponder capacity of its
satellites. It was amplifying and relaying the signals in the footprint
area after having been linked up by the TV channels. It also remained
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10.

1.

12.

13.

in the control of the satellites. It had not leased out the equipments to
the customers. Where the operator has entered into an agreement for
lease of the transponder capacity and has not given any control over
parts of the satellite/transponder, the provisions of clause (vi) would
not apply. [Ruling of the AAR in ISRO Satellite Centre (ISACT), In
re [2008] 307 ITR 59 (New Delhi) followed]

In the case of CIT v. HEG Ltd. [2003] 263 ITR 230 (Madhya Pradesh
HC), the question whether subscribing to a journal which gave
information on a particular industry, and which was commercial in
nature could be termed royalty came up for consideration. Rejecting
the CIT’s contention that the since the journal was of a commercial
nature, payments made for it would be royalty, the High Court held
that the mere characteristic of being commercial in nature would not
make it a thing for which royalty would be payable. Some sort of
expertise or skill was required. So, in the absence of such skill in the
journal, payments made to it would not be royalty.

In the case of DIT v. v Infrasoft Ltd., [2014] 264 CTR 329 (Delhi HC),
it was held that the amount received by a non-resident company for
granting license to use its copyrighted software for licencee's own
business purpose only, could not be brought to tax as 'royalty' under
article 12(3) of India-US DTAA. Decision was rendered applying the
provisions of section 9(1)(vi) of the Act vis-a-vis provisions of DTAA.

This decision is followed by the Mumbai Tribunal in the case of ADIT
v. First Advantage (P.) Ltd. [2017] 163 ITD 165.

In the case of CIT v. CGIl Information Systems & Management
Consultants (P.) Ltd. [2014] 226 Taxman 319 (Karnataka HC), it was
held that intranet facility is similar to availing the leased line facilities.
Therefore, the cost sharing agreement cannot be considered as
reimbursement of cost and payments made for utilizing the said
facilities is royalty under section 9(1)(vi) read with Explanation 4 of
the Act and under Article 12 of the India-Canada DTAA.

In the case of Bharti Airtel Ltd. v. ITO [2016] 47 ITR(T) 418 (Delhi
Tribunal), it was held that Inter-connect Usage Charges paid by a
telecommunication service provider in India to Foreign Telecom
Operators in connection with its International Long Distance telecom
service business, was not royalty under the Act as well as under the
DTAA.
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In the case of, B4U International Holdings Ltd vs. DCIT [2012] 52
SOT 545, Mumbai Tribunal held that the amendments made by the
Finance Act, 2012 does not change the position regarding taxability
of payment by TV broadcaster, of hiring charges for transponder and
charges for facilities in relation to reception and transmission of
signals under Section 9(1)(vi) as there is no change in the DTAA
between India and USA and a taxpayer can opt for DTAA or Act
whichever is more favourable.

This decision is affirmed by the Bombay High Court (ITA No. 1274 of
2013).

In the case of Taj TV Ltd. v. ADIT [2017] 162 ITD 674, Mumbai
Tribunal held that Payment of transponder fee to US based company
for utilizing its transponder facilities in India cannot be treated as a
consideration for 'use' or 'right to use' any copyright of various terms
used in para 3(a) of India-USA DTAA. It is also not use or right to use
any industrial, commercial, or scientific equipment. Hence, the
payment do not fall within ambit of royalty in terms article 12 of India-
USA DTAA. The amended definition of 'royalty' as given in section
9(1)(vi) of the Act, will not affect Article 12 of the DTAAs. In the case
of PCIT v M. Tech India (P.) Ltd. [2016] 381 ITR 31, Delhi HC held
that payment made for purchase of software as a product would be
treated as purchase of software rather than payment made for use or
right to use software to be treated as royalty under section 9(1)(vi) of
the Act.

In The Case of Digite Inc. Versus ADIT Circle- 1 (1) ITAT Delhi
(2019), it was upheld that Payment made by assessee to US
company for use of software owned by US company, when assessee
would use software only for internal business operations and would
not sub-license or modify same, could not be considered as royalty
within meaning of article 12(4) of DTAA.

In the case of CIT vs. Vinzas Solutions India (P.) Ltd. [2017] 392 ITR
155, Madras HC held that the provisions of section 9(1)(vi) dealing
with and defining 'royalty' cannot be made applicable to a situation of
outright purchase and sale of a product. Income from purchase and
sale of software is not in the nature of royalty under section 9(1)(vi) of
the Act as it amounts to a transaction for sale of ‘copyrighted article’
and not of ‘copyright’ itself. Regarding the retrospective amendment
inserting Explanation 4 and 7 to section 9(1)(vi), the High Court held
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19.

20.

21.

that Explanations 4 and 7 relied by the authorities would thus have to
be read and understood only in that context and cannot be expanded
to bring within its fold transaction beyond the realm of the provision.

In the case of Capgemini Business Services (India) Ltd. v. ACIT
[2016] 158 ITD 1, Mumbai Tribunal held that 'Computer software' has
neither been included nor is deemed to be included within the scope
or definition of 'literary work' in any definition or Explanation provided
under the Act. The term 'literary work' has been separately mentioned
under clause (v) to Explanation 2 to include the consideration paid for
the same within the scope of royalty, whereas, the term 'computer
software' has been recognized as a separate item not only in 2nd
proviso to clause (vi) but in Explanation 4 also and has been included
in the definition and within the scope of the words 'right’, 'property' or
'information’'.

In the case of Atos Information Technology HK Ltd. V. DCIT [2017] 79
taxmann.com 26, the assessee provided services/facilities for data
processing through computer hardware and software to Standard
Chartered Bank (SCB).The Mumbai Tribunal held as under:

e There is absolutely no transfer of any technology, information,
knowhow or any of the terms used in Explanation 2 or any kind
of providing of technology in the form of data centre,
infrastructure, connectivity and application technology to fall
within the definition of 'royalty' under section 9(1)(vi) of the Act.

e  Explanation 5 is to be read with section 9(1)(vi) which was there
on the statute as on 1-4-1976. Clause (iva) to Explanation 2 was
inserted from 1-4-2002. Thus, retrospective effect of clause (iva)
cannot be deemed from 1-6-1976 and hence it cannot be held
that Explanation 5 also applies to the said clause.

In the case of DDIT v. IMG Media Ltd. [2016] 67 taxmann.com 343,
Mumbai Tribunal held that Consideration received for live audio and
visual coverage of cricket matches is neither ‘fees for technical
services’ nor ‘royalty’. It was held that the concept of make available
was not satisfied in case of production of ‘program content’ by using
technical expertise and the consideration was not taxable as ‘fees for
technical services’. Further, it was also held that live coverage of
events and broadcast does not have a ‘copyright’ and hence not
royalty.
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24.
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26.

In the case of CIT v Delhi Race Club (1940) Ltd. [2015] 273 CTR 503,
Delhi HC examined in detail provisions of clause (v) of Explanation 2
to section 9(1)(vi) and also the provisions of Copyrights Act, 1957.
The High Court held that the provisions of clause (v) of Explanation 2
to section 9(1)(vi) would be more meaningful if the word 'in" is read by
implication in between the words 'copyright' and 'literary." The High
Court also held that live broadcasting of a live sports event is not a
copyright and therefore does not amount to royalty under section
9(1)(vi) of the Act. The High Court also held that broadcasting also
does not amount to use or right to us ‘scientific work.’

In the case of Qad Europe B. V. v. DDIT [2017] 53 ITR(T) 259,
Mumbai Tribunal held that , where Indian company has paid the
consideration for 'use of computer software' and not 'copyright of the
computer software’, the payment do not fall within the ambit of
'Royalty' defined in article 12(4) of the India-Netherlands DTAA.
Decision was rendered after considering the provisions of section
9(1)(vi) of the Act read with the provisions of DTAA.

In the case of ADIT vs. Baan Global BV [2016] 49 ITR(T) 73, Mumbai
Tribunal held that the consideration received for pure sale of 'shrink
wrapped software' off shelf, cannot be considered as a 'royalty' within
meaning of Article 12(4) of India-Netherlands DTAA. Further,
'Royalty' has been specifically defined in the treaty and amendment
to the definition of such term under the Act would not have any
bearing on the definition of such term in the context of DTAA since, a
treaty which has entered between the two sovereign nations, then
one country cannot unilaterally alter its provision.

Mumbai Tribunal in the case of Lucent Technologies GRL LLC vs.
ADIT(Int. tax) [ITA Nos. 7001 to 7004/Mum/2010], order dated 2 May
2018 following the decision in the case of tax deductor — Reliance
Communications Ltd., held that the consideration received by the
assessee from the supply of software is not royalty under the Act as
well as under India — US DTAA and not liable to tax in India. The
Tribunal while deciding the case has taken into consideration the
specific observations in Reliance’s case (ITA No. 837 and others) that
the use of software is for operation of wireless network only viz.
software is not meant for commercial purposes.

In the case of Google India (P.) Limited v. ACIT [2017] 86
taxmann.com 237 (Bangalore ITAT), Google India Private Limited
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27.

[“Google India"] is a wholly-owned subsidiary of Google International
LLC, US. Google India had been appointed by Google Ireland Ltd.
[‘GIL"] as a non-exclusive authorized distributor of “Adwords
Programs” to advertisers in India.

The Adwords Program Distribution Agreement allows Google India to
access all intellectual property and confidential information which is
used for activities related to the Distribution Agreement.

Google India is also having access to the IP address of the desktop /
laptop / tablet, photographs of users and the time spent on websites,
eating habits, wearing preferences, etc. Further, the Google search
engine has access to data pertaining to the user of the website in the
form of name, sex, age, city, state, religion, etc.

Accordingly, the Tribunal observed that the Distribution Agreement is
not merely an agreement to provide advertisement space but is also
an agreement for facilitating display and publishing of an
advertisement to the targeted customer.

Further, the Tribunal observed that the IP of Google vests in the
search engine, technology, associated software and other features,
and hence use of these tools for performing various activities,
including accepting advertisements, providing before / after sales
services, clearly falls within the ambit of royalty.

The Tribunal also noted that as per the terms of the Distribution
Agreement, Google India was permitted to use tradename,
trademarks, service marks, domains or other distinctive brand
features of GIL solely for the use under the Distribution Agreement,
on a non-exclusive, non-sub-licensable basis for the purposes of
marketing and distribution of the Adwords Program.

Accordingly, it was held that the payments made by Google India
under the agreement were not only for marketing and promoting the
Adwords Program but was also for the use of Google brand features.
Thus, payment made by Google India to GIL was royalty chargeable
to tax in India under the Act as well as India Ireland DTAA.

In the case of Godaddy.com LLC v. ACIT [2018] 92 taxmann.com
241, the Mumbai Tribunal held that Rendering of services for domain
registration is rendering of services in connection with use of an
intangible property which is similar to trademark and therefore,
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charges received by assessee for said services is royalty within
meaning of clause (iii) of Explanation 2 to section 9(1)(vi).

Fees for Technical Services

Under section 9(1)(vii), following incomes by way of “fees for technical
services” shall be deemed to accrue or arise.

(@) Payable by the Government; or

(b) Payable by resident, except where the fees are payable in respect of
services utilized in a business or profession

() carried on by such person outside India; or

(i) for the purposes of making or earning any income from any
source outside India;

or

(c) Payable by a non resident, where the fees are payable in respect of
services utilized in a business or profession

() carried on by such person in India; or

(i) ~ for the purposes of making or earning any income from any
source in India;

The term “fees for technical services:” means any consideration (including
any lump sum consideration) for rendering any managerial, technical or
consultancy services (including the provision of services of technical or other
personnel) but does not include consideration for any construction,
assembly, mining or like project undertaken by the recipient or consideration
which would be income of the recipient chargeable under the head “salaries”.

Important Judicial Precedents & Board Circulars:

1. In G.V.K. Industries Ltd. v. ITO [1998] 228 ITR 564 (Andhra Pradesh
HC), the success fee was payable by the petitioner company to the
non-resident company. The question before the Andhra Pradesh High
Court was in respect of nature of payments. The court held that, from
a combined reading of section 9(1)(vii)(b) and Explanation 2 thereto,
it becomes clear that any consideration whether lump sum or
otherwise, paid by a person who is resident in India to a non resident
for running any managerial or technical or consultancy service, would
be income by way of fees for technical service and would, therefore,
be within the ambit of “income deemed to accrue or arise in India”.
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Affirmed by the Supreme Court in GVK Industries Ltd. v. ITO [2015]
371 ITR 453.

From a combined reading of clause (vii)(b) of section 9(i) and
Explanation 2, thereto, it becomes abundantly clear that any
consideration, whether lump sum or otherwise paid by a person who
is resident in India to a non-resident for rendering any managerial or
technical or consultancy service would be income by way of fees for
technical services and would, therefore be within the ambit of ‘income
deemed to accrue or arise in India. It is also to be noted that under
section 9(1)(vii)(b), the expression used is “fees for services utilized
in India” and not the expression ‘fees for services rendered in India”.
It may be that some of the services are rendered abroad by the
personnel employed or deputed by non-resident company under
collaboration agreement with the Indian company. But, if the fees are
paid for services utilized by the Indian company, in its business
carried on by it in India, irrespective of the place where the services
were rendered, the amounts of the fees should be deemed to accrue
or arise in India. [Elkem Technology v. DCIT [2001] 250 ITR 164
(Andhra Pradesh HC)]

In CIT v. Sundwiger EMFG & Co. [2003] 262 ITR 110 (Andhra
Pradesh HC), the fact were, Midhani, a resident company entered
into a contract with a non-resident company for supply of various
capital equipment in connection with setting up of special metal and
alloy projects. Further, a supplementary contract was also entered
into between the parties for providing technical services covering
supervision of erection, start-up, etc. for which the non-resident had
to send on deputation their employees who were specialist, to India.
Apart from payment on per day basis, Midhani had to meet the
expenses of travel, living and pocket expenses of the specialist
coming to India. It was also further agreed that all payments to the
contractor and the specialists under the contract would be without
deduction of taxes, assessment, duties etc., and if leviable, would be
assumed to be paid by the purchaser only.

On these facts, the Andhra Pradesh High Court held that Midhani, as
one principal had entered into an agreement with another principal,
the non-resident company in respect of purchasing of machinery. The
supplementary contract was only by way of an abundant caution and
it did not mean that the payment was either to be taxable or would be
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tax free. All that it meant was that in case the payment was taxable
the same would be borne by Midhani. The expenses met by the
Midhani under the supplementary contract were part of the
consideration for setting up of the machinery. The expenses met
could not be viewed in isolation from the main contract and if that was
so, whether the payment were made on daily basis or not for any
technical services rendered, they would form part and parcel of
consideration for the purchase of machinery. Thus, the provisions of
section 9(i)(vii) would not be applicable. On the other hand, such
payments were exempted under Explanation 2 to section 9(i)(vii)

4, Where the object of the preparation of designs and drawings is to
bring home point as to how the manufactured equipments is required
to be erected, same should also be considered as technical advise
rendered except where it could be proven that the design and
drawings were part of plant and machinery purchased and were
therefore required to be added to the cost of plant and machinery.
[AEG Aktiengeslischaft v. CIT [2004] 267 ITR 209 (Karnataka HC)]

5. For section 9(1)(vii) to be applicable, it is necessary that services
provided by a non-resident assessee under a contract should not only
be utilized within India, but should also be rendered in India.
[Ishikawajma-Harima Heavy Industries Ltd v DIT [2007] 288 ITR 408
(SC)]

This decision stands nullified for the limited purposes of place
business or place of rendering of services in connection with “fees for
technical services” since s 9(1)(vii) has been amended by the
Finance Act 2010 w.r.e.f 1.06.1976 which provided that where the
income is deemed to accrue or arise in India under clauses (v), (vi)
and (vii) of s 9(1) such income shall be included in the total income of
non-resident whether or not the non-resident has a residence or
place of business or business connection in India; or the non-resident
has rendered services in India

6. Delhi High court in CIT v Havells India Ltd [2013] 352 ITR 376 has
put at rest the doubts surrounding the application of exception
provided by section 9(1)(vii)(b). The court clarified that the export
activity having taken place or having been fulfilled in India, the source
of income was located in India and not outside. Mere fact that the
export proceeds emanated from persons situated outside India did
not constitute them as the source of income. The manufacturing
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activity is located in India. The source of income is created at the
moment when the export contracts are concluded in India. Thereafter,
the goods are exported in pursuance of the contract and the export
proceeds are sent by the importer and are received in India. The
importer of the assessee's products is no doubt situated outside
India, but he cannot be regarded as a source of income. The receipt
of the sale proceeds emanate from him from outside. He is, therefore,
only the source of the monies received. The income component of the
monies or the export receipts is located or situated only in India.
There is a distinction between the source of the income and the
source of receipt of the monies. In order to fall within the second
exception provided in section 9(1)(vii)(b ), the source of the income,
and not the source of receipt, should be situated outside India.

In the case of Siemens Ltd. v. CIT(A) [2013] (142 ITD 1), Mumbai
Tribunal held that any technology or machinery is developed by
human and put to operation automatically, wherein it operates without
much of human interface or intervention, then usage of such
technology cannot per se be held as rendering of 'technical services'
as contemplated in Explanation 2 to section 9(1)(vii).

In Akamai Technologies Inc. (Authority For Advance Rulings-New
Delhi) upheld that a human element is a pre-requisite for
characterizing a service as a technical service and consequently
treating payments for the same as fees for technical services. The
Solutions provided by the Applicant without human intervention
cannot be treated as provision of technical services.

In the case of DDIT v. A.P. Moller Maersk [2014] 64 SOT 50 (Mumbai
Tribunal), facts were that the assessee engaged in business of
operation of ships developed software for running of shipping
business globally in a more effective and efficient manner and access
of such software was provided to various agents/group companies all
over the world who used this software for facilitating the freight
receipts from shipping, for which they reimbursed the cost to the
assessee without any mark-up. It was held that Such recovery of cost
cannot be taxed as FTS or royalty independently as the assessee is
not rendering any service of managerial, technical or consultancy to
its agent or group entities by allowing its group companies to be
usage of software.
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12.

Affirmed by the Supreme Court in DIT v. A.P. Moller Maersk A S
[2017] 392 ITR 186.

Payment made for utilizing standard facilities which were provided by
way of use of technical gadgets, since it did not involve technical
services, payments made for utilizing such services was not in nature
of fee for technical services. [ITO v. Primenet Global Ltd. [2016] 48
ITR(T) 451 (Delhi Tribunal)]

Technical services” & “Managerial and Consultancy service” denotes
services that cater to special & exclusive needs of the
consumer/user. A "facility", even if termed as a service, which is
available to all users, does not come within the ambit of “technical
services” in Explanation 2 of s. 9(1)(vii) [CIT v. Kotak Securities Ltd
(2016) 383 ITR (001) (Supreme Court)]

The words “technical services” have got to be read in the narrower
sense by applying the rule of noscitur a sociis, particularly, because
the words “technical services” in section 9(1)(vii) read with
Explanation 2 comes in between the words “managerial and
consultancy services”. “Managerial and consultancy services” and,
therefore, necessarily “technical services”, would obviously involve
services rendered by human efforts (CIT vs. Bharati Cellular Ltd

(2011) 330 ITR 239 (Supreme Court).

Exception to Fee for Technical Service Income

The aforesaid provisions of section 9(1)(vii) shall not apply in relation to any
income by way of fees for technical services payable in pursuance of an
agreement made before April 1,1976 and approved by the Central
Government.

An agreement made on or after April 1, 1976 shall be deemed to have been
made before that date if the agreement is made in accordance with proposals
approved by the Central Government before that date.

Important Judicial Precedents & Board Circulars:

1.

In Meteor Soctellite Ltd. v. ITO [1980] 121 ITR 311, the Gujarat High
Court has pointed out that clause (vi) of section 9(1) deals with a
specific type of income, viz. income by way of royalty, whereas the
first limb of clause (i) of that section is a more general provision
which deals with all incomes accruing or arising whether directly or
indirectly through or from any business connection in India. Income
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by way of royalty is a species or one of the categories of a larger
class mentioned in clause (i), of section 9(1). When once one comes
across the question of royalty one has only to look at clause (vi) and
not to the more general provisions of clause (i). Similarly, income by
way of fees for technical services, which is covered by clause (vii) is
more general category as compared to the royalty which is covered
by clauses (vi). On the principle that the particular excludes the
general, clause (vii) or clause (i) cannot be applied to royalty income
which is covered only under clause (vi).

In another case, the Madras High Court in CIT v. Copes Vulcan Inc.
[1987] 167 ITR 884 has also noted that, having regard to the
language used in section 9(1)(vii) by way of fees for technical
services arising out of even a business connection should be taken to
have been covered by section 9.(i)(vii) and not section 9(1)(i), section
9 (1)(vii) being a special provision for that type of income.

In Central Mine, Planning& Design Institute Ltd. v. DCIT [1998] 67
ITD 195, the Patna Tribunal held that there is no mentioned of the
words “business connection” under section 9(1)(vii)(b). Hence, there
is no requirement for the Assessing Officer to establish the existence
of business connection for the purpose of this clause. Where the
contracts were for rendering technical assistance in preparation of
design drawings and project reports and the payments made to the
foreign company were of the nature of fees for technical services
rendered, the payments in question would have to be considered as
falling under section 9(1)(vii)(b) and there would be no need to
establish existence of business connection.

The Central Board of Direct Taxes vide its circular no. 384 dated May
4,1984, has clarified that where shares are issued of an Indian
Company in consideration for the transfer abroad of technical know-
how or services or delivery abroad machinery and plant, the payment
is taxable, as income is deemed to accrue or arise in India.

Place of Residence or Business or Business Connection
and Place of Rendering Services Immaterial

The Finance Act 2007 introduced an explanation to section 9 applicable
w.r.e.f June 1, 1976 which provided that where the income is deemed to
accrue or arise in India under clauses (v), (vi) and (vii) of section 9(1), such
income shall be included in the total income of non-resident whether or not
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the non-resident has a residence or place of business or business
connection in India.

The above explanation was replaced by the Finance Act 2010 w.r.e.f June 1,
1976 which provided that where the income is deemed to accrue or arise in
India under clauses (v), (vi) and (vii) of sec 9(1), such income shall be
included in the total income of non-resident whether or not:

(i) non-resident has a residence or place of business or business
connection in India; or

(if) the non-resident has rendered services in India

Any sum of money paid by resident Indian to non-corporate non-
resident or foreign company

Section 9(1)(viii) provides that income arising outside India, being any sum
of money paid without consideration by a person resident in India to a non-
resident, not being a company, or to a foreign company would be deemed to
accrue or arise in India.

Taxability of Pension

Under section 9(2) pension payable outside India to a person residing
permanently outside India shall not be deemed to accrue or arise in India, if:

(@) the pension is payable to a person referred to in article 314 of the
constitution ; or

(b) the pension is payable to a person who, having been appointed
before the August 15,1947, to be a judge of Federal Court or of a
High Court within the meaning of the Government of India Act, 1935,
continues to serve on or after the commencement if the constitution
as a Judge in India.

Important Judicial Precedents & Board Circulars:

The Board vide its circular no 4 dated February 20, 1969 has clarified that,
pensions received in India from abroad by pensioners residing in the country
for past services rendered in foreign countries, will be income accruing to the
pensioners abroad and will not be liable to tax in India on the basis of
accrual, if the residential status of the pensioner is either “Non-resident” or
“Not Ordinarily Resident”. However, it will be chargeable if the residential
status is “Resident”.
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Profit Attribution Principles in India

Introduction

The issue of attribution of income to a taxable presence of an entity in
another State, or Permanent Establishment (PE), has been the subject of
considerable controversy over the last several years. The business
connection/PE concept as it is understood in international tax law sets the
basic threshold limit beyond which a multinational enterprise ought to be
taxed in the country of source of business activity.

Tax treaties, which provide for avoidance of double taxation and related
matters are normally negotiated on the basis of the OECD model, the UN
model, and the US model.

The UN model was developed mainly to counter-balance the OECD model,
which was considered to be tilted in favour of residence based taxation since
OECD mainly comprises of developed countries. UN Model seeks to reflect
and voice the concerns of developing nations, which sought to establish
source-based taxation on the basis that developing countries were importers
of equipment and technology were, thus, the source of the income of
developed nations.

Although similar to the OECD model, the UN model uses a lower PE
threshold and includes additional situations in which a PE can be created, for
example, Service PE, i.e. on account of services of employees in the source
state. Similarly, UN Model contains force of attraction clause for attribution of
profits, thus, seeking to attribute profits arising from not only operations of
the PE but also from sale or supply of similar goods and services in the
source State, even though PE may not be directly involved in such supply.

Need for attribution

The concept of attribution of profits is closely linked to the concept of PEs.
Typically PEs are hypothesized as entities separate from their parent in
economic terms, though not necessarily legally. For example, an agent or a
branch office may constitute a PE of a foreign enterprise, though the agent
may have any legal form other than that of the foreign enterprise and the
branch is legally the same legal entity as the head office of the overseas
enterprise. The need for appropriate attribution of profits arises in order to
allow the source state to eliminate subjectivity and mitigate the effect of
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external and internal influencing factors in taxing the economic activity
carried on by the foreign enterprise on its soil.

Profit attribution under the Income Tax Act, 1961

Where a nonresident has a business connection in India and its business is
not exclusively carried out in India, the taxable income is limited to the profits
attributable to the business activities taking place in India, based on the
books of account and financial statements maintained in India. If no books of
accounts are maintained or the tax authorities’ opinion is that it is not
possible to determine actual income from the books of account, the
assessing officer may calculate the taxable income in accordance with Rule
10:

. As a percentage of revenue accruing or arising considered
reasonable by the tax authorities;

. As a proportion of the total business profits (from trading and other
sources) of the non-resident based on the ratio of revenue (accruing
or arising) in India to total revenue; or

. In any other manner the tax authorities deem suitable.

The current method, therefore, allows the tax authorities considerable
discretion without any clear or specific guidance.

The domestic law provides for applying a profit rate to the India-specific
turnover of the foreign company for ascertaining the profits attributable to the
operations carried out in India. Applying a global profit rate on India specific
turnover would result in estimation of total profits from Indian turnover,
though the entire activities giving rise to such profits, e.g. research and
development, manufacturing, marketing and selling may not have been
carried out in India. For example, in some cases, certain marketing activities
as well as negotiation and conclusion of sale contracts may have been
carried out in India, but all other activities, e.g. research and development,
manufacturing, technical services etc. may have been carried out outside
India.
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In such cases, the Courts have, in the past, used an ad hoc basis for
estimating the profits attributable to India specific activities, based on facts of
each case.

In the case of Anglo French Textile Company Ltd. v. CIT: 25 ITR 27, the
Supreme Court returned a finding that in the facts of the case, 10% of profits
were to be attributed to operations carried out in India.

Again, in Hukum Chand Mills Ltd. v. CIT: 103 ITR 548, the Supreme Court
found that attribution of 15% of profits was reasonable in the facts of that
case. More recently, in case of Motorola Inc: 95 ITD 269, the Special Bench
of the Income Tax Appellate Tribunal, ('ITAT') held that attribution of 20% of
profits was sufficient for role played by the PE in negotiation and conclusion
of contracts and supply of equipment in India by the PE of the taxpayer.
Similarly, in case of Galileo International Inc. 114 TTJ 289, 15% of total
revenues were considered to be attributable to the Indian PE on the basis
that the PE played a role in negotiating contracts.

While the Courts have in the past followed an ad hoc approach in
determining profits attributable to PE, more recently, it is seen that the
judicial view is veering towards more scientific and systematic way of
attribution of profits, by relying on FAR analysis, using transfer pricing
principles.

The Central Board of Direct Taxes ('CBDT'), vide circular no. 5 dated
September 28, 2004, provided, inter alia, that profits to be attributed to a PE
should be those which the PE would have made if, instead of dealing with the
head office, it had been dealing with a separate enterprise under prevailing
market conditions, thus bringing in the arm's length concept in profit
attribution.

The Supreme Court, in Morgan Stanley & Co. v DIT: 292 ITR 416,
categorically stated that profits attributable to a PE shall have to be
determined based on FAR analysis, i.e. functions performed, assets
employed and risks assumed, based on arm's length principles. This view
has been upheld in a number of decisions.
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Profit attribution under the Double Taxation
Treaties and OCED

The relevant provisions in India’s DTAs dealing with business profits are
based on article 7 of the OECD and UN model tax conventions. Article 7
allocates the right to tax the PE between the contracting jurisdictions and
states that the business profits of an enterprise of one contracting state may
be taxed in the other state only to the extent that the profits are attributable
to the PE in that other state. India is not a member of the OECD and is not
bound by OECD conventions and commentary. However, it has persuasive
value and has been used/quoted in many decisions by various appellate
authorities.

Committee to examine the issues related to Profit Attribution to Permanent
Establishment (PE) in India and Amendment of Rule 10 of Income-tax Rules,
1962 was constituted by the Central Board of Direct Taxes (CBDT), The
committee observes in its report that currently there are three standard
versions of article 7:

Article 7 in the pre-2010 versions of the OECD model convention: In the
2008 version, the OECD recognized and acknowledged the apportionment of
profits based on one of the following criteria: receipts (or sales revenue),
expenses or working capital. The OECD also provided guidance on where
one basis could be considered preferable to another;

Revised article 7 in the 2010 OECD model convention: In the modified article
and new commentary, the OECD mandates the authorized OECD approach
(AOA) as the preferred approach for the attribution of profits to a PE. The
AOA requires attribution of profits to the PE on the basis of a functions
performed, assets used and risks assumed (FAR) analysis in accordance
with the OECD transfer pricing guidelines; and

Article 7 of the UN model convention: This broadly is similar to the pre-2010
version of article 7 in the OECD model and includes the option of attributing
profits to a PE by way of apportionment available in the pre-2010 OECD
model convention.

The PE provisions in India’s DTAs broadly are similar to the UN model and
the committee observes that in accordance with these provisions, profits are
to be attributed to a PE as if it were a “distinct and separate entity,” using
either:
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A direct accounting method based on the separate accounts of the PE; or an
indirect apportionment method under Indian domestic legislation (Rule 10),
where detailed and accurate accounts are not available.

Regarding the significant amendments made in the 2010 update of the
OECD model convention, the committee observes that these:

. Introduce a FAR analysis as the basis for the attribution of profits to a
PE;
° Reinforce taxation of profits solely on the basis of contributions made

by supply side factors irrespective of sales, and thereby do not take
account of contributions made by the maintenance of markets and
demand side factors to the profitability of the nonresident enterprise;

and

° Omit the option to determine attributable profits by way of
apportionment as permitted under the pre-2010 OECD and UN model
conventions.

The Committee comments that one of the main implications of the changes is
that in cases where business profits cannot readily be determined on the
basis of accounts, income now has to be determined by undertaking a FAR
analysis, ignoring the demand side factors. The committee notes that India
has consistently objected to the FAR-based AOA approach and has
demonstrated this not only by reserving its right not to adopt the revised
article in its DTAs but also by documenting its rejection of the approach and
conveying its view that the attribution of profits using a FAR analysis
overlooks the role of demand side factors in determining an enterprise’s
profitability. Since India has not incorporated the OECD’s revised article 7 in
any of its DTAs, the question of applying the AOA for profit attribution does
not arise.

Contribution of demand and supply side factors
in profit attribution

The Committee proposes rules for profit attribution based both on demand
and supply side factors, instead of a FAR analysis. The rationale underlying
the proposal is that the tax base is business profits, which is a factor of both
the demand for and supply of goods. Production and sales both are essential
for the generation of profits and neither should be ignored when determining
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the profits that should be taxable in a jurisdiction. Both production and
market jurisdictions are justified in taxing part of the profits to which their
economies have contributed, and profits should be allocated in a manner that
ensures no double taxation.

The Committee states that there are three possible approaches to profit
attribution:

° purely supply side approach,
° purely demand side approach and
° mixed approach.

The Committee’s conclusion from its analysis of international practices is that
the mixed approach is the most common, there are a few instances of a
purely demand approach but the purely supply side approach does not
appear to have been adopted by any jurisdiction.

Recognizing the wide scope of discretion accorded to the AO under Rule 10
of the IT Rules in terms of the apportionment method for attribution of profits,
the Committee has observed that this creates uncertainties for taxpayers and
results in protracted tax disputes. Clear, simple and universally applicable
rules for apportionment based profit attribution to a PE are needed in the
domestic law.

The Committee observes that a number of rulings on profit attribution in the
Indian context have been made by Courts/ Tribunal by adopting different
methods for apportionment based attribution of profits, owing to a lack of
guidance under the current Rule 10.

Multiple Options Considered by The CBDT
Committee for Profit Attribution

After noting that existing Rule 10 gives wide discretion to the AO, Committee
discusses following approaches:

Formulary apportionment: - This option involves attribution of consolidated
profit of MNC based on three factors namely sales, manpower and assets
giving equal weightage (i.e. 33 per cent). However, there is a limitation on
availability of country wise information pertaining to sales, assets and
manpower. It also notes that Country-by-Country (“CbC”) reporting is only
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applicable to MNCs having high turnover and hence, smaller turnover cases
cannot be catered through it.

Fractional apportionment: - In this option, though equal weightage (i.e. 33
per cent) is assigned to sales, manpower and assets, it restricts its
application to data pertaining to India specific operations and negates
necessity of having consolidated global turnover and profit data. Committee
finds considerable merit in this approach.

Demand and supply based approach: - The Committee notes that in cases
where PE is created due to existence of subsidiary in India, supply side is
taken care of in the taxation of Indian entity and further tested on arm's
length principle. In such case, additional profit to be attributed based on
sales can be determined by assigning it 33 per cent weightage. The same
result can be achieved through computing total profits from Indian operation
and deducting therefrom profits already taxed in the hands of Indian
subsidiary. Thus, as per Committee in cases where PE arises due to
existence of subsidiary, a minimum of 33 per cent of the profits derived from
sales in India will invariably be attributable to the PE on the basis of sales.

Final recommendations of the CBDT Committee

Based on its observations, the committee recommends amendments to Rule
10 to provide for an apportionment-based computation as follows:

o Profits attributable to operations in India would be determined
as:

o Profits derived from India x [(SI/(3 x ST)) + (NI/(6 x NT)) +
(WI/(6 x WT)) + (Al/(3 x AT))]

. Profits derived from Indian operations would be the higher of the
following amounts:

o Revenue derived from India x the global operational profit
(EBITDA) margin; or

o 2% of the revenue derived from India;

o Where a business connection is primarily constituted through the
existence of an SEP, income attributable to the operations carried out
in India would be:
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o For digital models with low and medium user intensity, users
would be assigned a weighting of 10% and the other three
factors a weighting of 30%: Profits derived from India x [((0.3 x
SI/ST) + (0.15 x NI/NT) + (0.15 x WI/WT) + (0.3 x Al/AT)) +
0.1];

o For digital models with high user intensity, users would be
assigned a weighting of 20%, sales 30%, and assets and
employee costs each 25%: Profits derived from India x [((0.3 x
SI/ST) + (0.125 x NI/NT) + (0.125 x WI/WT) + (0.25 x AI/AT)) +
0.2];

No further profits would be attributable to the Indian operations where
the business connection of an enterprise in India is represented by
the activities of an associated enterprise resident in India; and

o Any payments on account for sales/services paid by the
associated enterprise to the non resident enterprise do not
exceed INR 1 million or no payment is made; and

o The associated enterprise receives full arm’s length
remuneration for its activities from the non resident; and

Where the payments received by the non resident enterprise on
account of sales/services from associated enterprises resident in
India exceed INR 1 million, the profits attributable to the operation of
the enterprise in India would be derived based on the general rules
and the profits already taxed in the hands of the associated
enterprise would be deducted.

Alternatively, an amendment to domestic tax legislation to incorporate a
provision for profit attribution to PEs may be considered.

The terms are defined as:

S
ST
NI
NT

Sales revenue derived by Indian operations from sales in India;
Global sales revenue;
Number of employees located in India in respect of Indian operations;

Total number of employees in respect of Indian operations inside or
outside India;
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Wi

WT

Al
AT

Wages paid to employees employed in India in respect of Indian
operations;

Total wages paid to employees in respect of Indian operations inside
or outside India;

Assets used for Indian operations and located in India; and

Total assets used for Indian operations, located both inside and
outside India.
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Chapter 3

Income not to be Included in the Total

Income

Section 10 exempts from tax various income. The incomes enumerated in
this section are not only excluded from the taxable income of the assessee
but also from his total income. In other words, they are not to be taken into
computation for the purpose of determining either the taxable income or to
the rate of tax. The following incomes are specifically exempt in the hands of
the non-resident/foreigners.

Interest to non-resident

The following interest incomes are exempt from tax under section 10(4),
10(4B), 10(4C) and 10(4D) of the Act.

(@)

In case of a non-resident, interest on bonds or securities, notified by
the Central Government i.e. 43/4 % National Defence Loan 1968 and
3/4% National Defence Loan 1972, including income by way of
premium on redemption of such bonds, before June 1, 2002. [Section
10(4)]

In case of a person resident outside India under section 2(w) of the
Foreign Exchange Management Act, 1999, (FEMA), interest on Non-
Resident (External) Account in any bank in India. [Section 10(4)]

In the case of an Indian citizen or a person of Indian origin who is a
non-resident, the interest from notified Central Government securities
i.e. National Saving Certificates VI & VIl issue, if such certificates
were issued before June 1,2002 and were subscribed in convertible
foreign exchange remitted from outside through official channels.
[Section 10(4B)]

In case of non-resident, not being a company, or to a foreign
company, Interest payable by any Indian company or business trust
in respect of monies borrowed from a source outside India by way of
issue of rupee denominated bond, as referred to in clause (ia) of sub-
section (2) of section 194LC, during the period beginning from the
17th day of September, 2018 and ending on the 31st day of March,
2019; [Section 10(4C)]
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(e)  anyincome accrued or arisen to, or received by a specified fund as a
result of transfer of capital asset referred to in clause (viiab) or
section 47, on a recognised stock exchange located in any
International Financial Services Centre and where the consideration
for such transaction is paid or payable in convertible foreign
exchange or as a result of transfer of securities (other than shares in
a company resident in India) or any income from securities issued by
a non-resident (not being a permanent establishment of a non-
resident in India) and where such income otherwise does not accrue
or arise in India or any income from a securitisation trust which is
chargeable under the head "profits and gains of business or
profession”, to the extent such income accrued or arisen to, or is
received, is attributable to units held by non-resident (not being the
permanent establishment of a non-resident in India) computed in the
prescribed manner. [Section 10(4D)]

A person shall be deemed to be of Indian Origin if he, or either of his parents
or any of his grandparents, was born in undivided India.

‘Convertible foreign exchange’ means foreign exchange which is for the time
being treated by the Reserve Bank of India (RBI) as convertible foreign
exchange for the purpose of FEMA 1999.

The Board has clarified that the joint holders of Non-resident (external)
Account do not constitute an “association of persons” by merely having these
accounts in joint names. The benefit of exemption will be available to such
joint account holders subject to fulfillment of other conditions contained in
that section by each of the individual joint account holder [CBDT Circular No.
592 dated February 04, 1991]

In Rambhai L. Patel v. CIT [2001] 252 ITR 846, the Gujarat High Court held
that the legislative intent underlying the provisions is to provide exemption in
respect of interest earned only on funds which are repatriable outside India.
It is further clear that the exemption will be available in respect of moneys
credited in ‘Non-resident (External) Account’ in case of ‘non-resident’ and
such account has to be maintained in accordance with FERA and Rules
made thereunder and such Rules are to be made and notified by the RBI.

In CIT v. Asandas Khatri [2006] 283 ITR 346, the Madhya Pradesh High
Court held that the interest earned on fixed deposits made out of money
deposited in Non-resident (External) Account is also exempt under section
10(4)(ii) of the Act.
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Salary of Diplomatic Personnel

Section 10(6)(ii) provides for exemption in respect of remuneration received
by foreign citizen as an official by whatever name called of an embassy, high
commission, legation, commission, consulate or trade representation of
foreign state, or a member of staff of any of that official, if corresponding
Indian official in that foreign country enjoys a similar exemption. Further such
members of the staff are subjects of the country represented and are not
engaged in any other business or profession or employment in India.

Salary of Foreign Employee

The remuneration received by a foreign national as an employees of a
foreign enterprises, for services rendered by him during his stay in India, is
totally exempt under section 10(6)(vi) from tax, provided:

(@) the foreign enterprise is not engaged in any business or trade in India

(b) his stay in India does not exceed a period of ninety days in such
previous year and

(c) such remuneration is not liable to be deducted from the income of the
employer chargeable under the Income tax Act.

Salary Received by a Crew of Foreign Ship

Section 10(6)(viii) provides for exemption in respect of salary received by or
due to, a non-resident foreign national as a member of a crew of foreign ship
provided his total stay in India does not exceed ninety days during the
previous year.

Remuneration of a Foreign Trainee

Under section 10(6) (xi) remuneration received by a foreign national as an
employee of a foreign Government during his stay in India, is exempt from
tax, if remuneration is received in connection with training in an undertaking
owned by

(a) the Government, or

(b) any company owned by the Central Government or any State
Government or

(c) any company which is subsidiary of a company referred to in (b)
above, or
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(d) any statutory corporation; or

(e) any co-operative society, wholly financed by the Central Government;
or any State Government.

Tax Paid on Royalty/Fees for Technical Services
of Foreign Company

Under section 10(6A) any tax paid by the Government or Indian concern in
respect of income by way of royalty or fees for technical services of foreign
company is exempt, if such payment is received from Government or an
Indian concern in pursuance of an agreement made between April 01,1976
and May 31,2002 and

(@) such agreement relates to a matter included in the industrial policy for
the time being in force, of the Government of India and the
agreement is in accordance with the policy; or

(b) in any other case, the agreement is approved by the Central
Government.

Tax Paid on Behalf of Non-Resident

Section 10(6B) exempts the amount of tax paid by the Government or an
Indian concern on behalf of a non-resident or a foreign company in respect of
its income, (other than salary, royalty or fee for technical services). Where
such income arises to a non resident or a foreign company in pursuance of
an agreement entered into before June 1, 2002 between the Central
Government and the Government of a foreign state or an international
organization under the terms of that agreement or any related agreement
made before that date which has been approved by the Central Government.

Tax Paid by Foreign States/Foreign Enterprise

Under section 10(6BB) the tax payable by the Indian Company under an
agreement to the Central Government on behalf of the Government of foreign
states or foreign enterprise deriving income from an Indian company
engaged in the business of operation of air craft as a consideration of
acquiring an aircraft or an aircraft engine (other than payment for providing
spares, facilities or services in connection with the operation of leased air
craft) on lease under an agreement entered after March 31,1977 but before
April 1,1999 or entered after March 31, 2007 and approved by the Central
Government.
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Technical Fees Received by a Notified Foreign
Company

Income by way of royalty or fees for technical services received by notified
foreign company is exempt under section 10(6C), if such income is received
in pursuance of an agreement entered into by the Central Government with
the Government of foreign state to provide in or outside India in project
connected with security of India

CBDT vide notification no. 74/2015 [200/18/2014-ITA-I] dated September 22,
2015 has notified M/s Thales Systemes Aeroportes SAS, having its office at
S.A. au capital de 81 007 176 Euros RCS Paris B 712 042 as a notified
foreign company.

Similarly, section 10(6D) provides an exemption to income by way of royalty
or fees for technical services arising to the National technical research
organization.

Income of a Foreign Government Employee under
Co-Operative Technical Assistance Programme

Section 10(8) provides for exemption in respect of income of an individual
serving in India in connection with any co-operative technical assistance
programme in accordance with an agreement entered into by the Central
Government and a foreign Government, if:

(@) the remuneration received by him directly or indirectly from the
foreign Government; and

(b) any other income of such individual which accrue or arises outside
India, provided that such individual is required to pay any income or
social security tax to the foreign Government.

Remuneration or Fees Received by Non-resident
Consultants and their Employees and Family
Members

Under section 10(8A), the following incomes in case of a consultant are
exemption from tax

(@) any remuneration is received by him or it, directly or indirectly, out of
the funds made available to an international organization (hereinafter
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referred to as the agency) under the technical assistance grant
agreement between the agency and the Government of a foreign
state; and

(b) any other income which accrues or arise to him or it outside India,
and is not deemed to accrue or arise in India in respect of which such
consultant is required to pay any income or social tax to the
Government of the country of his or its origin.

The expression “consultant” has been defined to mean:

(@) any individual who is either not a citizen of India or being a citizen of
India, is not ordinarily resident in India

or

(b)  any other person being a non resident; engaged by the agency for
rendering technical services in India in accordance with the
agreement entered into by the Central Government and the said
agency and the agreement relating to the engagement of the
consultant is approved by the Department of Economic Affairs in
Ministry of Finance, Government of India.

The remuneration received by an employees of the consultant referred to in
the aforesaid para is exempt from Income tax provided such employees is
either not a citizen of India or, being a citizen of India is not ordinarily
resident in India and the contract of his service is approved by the prescribed
authority before the commencement of his service [Section 10(8B)].

Any family member of an employee, mentioned above, accompanying him to
India enjoys tax exemption in respect of foreign income or an income not
deemed to accrue or arise in India, if the family member is required to pay
income tax or social security tax to the foreign Government.[Section 10(9)].

Interest

(a) On Bonds: Section 10(15)(iid) exempts interest received by a non
resident Indian from notified bonds (notified before June 1, 2002) i.e. NRI
Bonds, 1988 and NRI Bonds (Second series) issued by the State Bank of
India or an individual owning such bonds by virtue of being nominee or
survivor of such non-resident Indian or by individual to whom the bonds have
been gifted by a non resident Indian.

This exemption is available only if the bonds are purchased by a non-
resident Indian in foreign exchange. The interest and principal received in
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respect of such bonds, whether on their maturity or otherwise is not allowable
to be taken out of India.

If an individual who is a non-resident Indian in the previous year in which the
bonds were acquired becomes a resident in India in any subsequent year,
the interest received on such bonds will continue to be exempt in the
subsequent years as well.

If the bonds are encashed in a previous year prior to their maturity by an
individual who is so entitled, the exemption in relation to the interest income
shall not be available to such individual in the assessment year relevant to
such previous year in which the bonds have been en-cashed.

(b)  On any deposits: Interest payable to any bank incorporated in a
country outside India and authorised to perform central banking functions in
that country on any deposits made by it, with the approval of the Reserve
Bank of India, with any scheduled bank. [Section 10(15)(iiia)]

(c) On loan for projects approved by central government: Interest
payable to the Nordic Investment Bank, being a multilateral financial
institution constituted by the Governments of Denmark, Finland, Iceland,
Norway and Sweden, on a loan advanced by it to a project approved by the
Central Government in terms of the Memorandum of Understanding entered
into by the Central Government with that Bank on November 25, 1986
[Section 10(15)(iiib)].

(d)  On loan in pursuance of financial co-operation agreement:
Interest payable to the European Investment Bank, on a loan granted by it in
pursuance of the framework-agreement for financial co-operation entered
into on November 25, 1993 by the Central Government with that Bank
[Section 10(15)(iiic)].

(e) On foreign currency deposits: Interest payable by a scheduled
bank to a non-resident or to a person who is not ordinarily resident with the
meaning of section 6(6) on deposits in foreign currency and where the
acceptance of deposits is approved by RBI is exempt under section
10(15)(iv)(fa).

(f) On deposits in an offshore Banking Unit of SEZ: Any income by
way of interest received by a non-resident or a person who is not ordinarily
resident, in India on a deposit made on or after the April 1, 2005, in an
Offshore Banking Unit referred to in clause (u) of section 2 of the Special
Economic Zones Act, 2005 [Section 10(15)(viii)]
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Income of the Non-resident from Lease of Aircraft
etc.

Any payment made, by an Indian company engaged in the business of
operation of aircraft, to acquire an aircraft or an aircraft engine (other than a
payment for providing spares, facilities or services in connection with the
operation of leased aircraft) on lease from the Government of a foreign State
or a foreign enterprise under an agreement not being an agreement entered
into between the April 1, 1997 and March 31, 1999 and approved by the
Central Government in this behalf

This clause shall not apply to any agreement entered into on or after April 1,
2007

The expression "foreign enterprise" means a person who is a non-resident
[Section 10(15A)]

Income of the European Economic Community

Section 10(23BBB) exempts any income of the European Economic
Community derived in India by way of interest, dividends or capital gains
from investments made out of its funds under such scheme as the Central
Government may notify in this behalf. European Community International
Institutional Partners (ECIP) Scheme, 1993 was notified by Notification no.
SO 115(E) dated February 2, 1995.

European Economic Community means such Community established by the
Treaty of Rome of March 25, 1957.

Income of SAARC Fund

Section 10(23BBC) exempts any income derived by the SAARC fund for
Regional Projects set up by Colombo Declaration of December 21, 1991 by
the heads of state or Government of the Member Countries of South Asian
Association for Regional Co-operation established on December 8, 1985 by
the charter of the South Asian Association for Regional Co-operation.

Income of the Secretariat of Asian Organization of
Supreme Audit Institutions

Income of the secretariat of the Asian Organization of the Supreme Audit
Institutions which has been registered as “ASOSAI - SECRETARIAT” under
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the Societies Registration Act, 1960 was exempt from the assessment year
2001-02 to assessment year 2010-11. [Section 10(23BBD)]

Income from Specified Services chargeable to
equalisation levy

Section 10(50) exempts any income from specified services covered by the
provisions of Chapter VIII of the Finance Act, 2016 , comes into force or
arising from any e-commerce supply or services made or provided or

facilitated on or after the 1st day of April, 2021 (assessment year 2020-21)
(vide Finance Act 2020) 1 which are chargeable to equalisation levy.

‘Specified services’ as covered by section 164(i) of Chapter VIII -
Equalisation levy means online advertisement, any provision for digital
advertising space or any other facility or service for the purpose of online
advertisement and includes any other service as notified by the Central
Government.

Other Income Exempt from Total Income

Even following incomes are exempt in the hands of non-residents, like any
other assessee, on fulfillment of conditions mentioned in the respective sub
sections:

(@)  Agricultural income [Section 10(1)].

(b) Receipts by a members from a Hindu Undivided family [Section
10(2)].

(c) Share of profits from partnership firm [Section 10(2A)].

(d) Leave travel concession to Indian citizen [Section 10(5)].

(e)  Allowance to Government employees out of India [Section 10(7)].
() Gratuity [Section 10(10)].

(9) Pension and leave salary [Section 10(10A)/(10AA)].

(h) Retrenchment compensation [Section 10(10B)].

(

i) Compensation received by victims of Bhopal leak disaster [Section
10(10BB)].

)] Payment from an approved public sector company and other entities
at the time of voluntary retirement [Section 10(10C)].
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Tax on perquisites paid by employer [Section 10(10CC)].
Amount received under Life Insurance Policies [Section 10(10D)]
Payment from provident fund [Section 10(11)/(12)]

Payment from National Pension Trust on closure / opting out of the
scheme and on partial withdrawal [Section 10(12A) and 10(12B)]

Payment from an approved superannuation fund [Section 10(13)].
House rent allowance [Section 10(13A)].
Special allowances [Section 10(14)]

Income by way of interest on premium etc on redemption of notified
securities [Section 10(15)(i)].

Interest on notified capital investment bonds [Section 10(15)(iib)].
Interest on notified relief bonds [Section 10(15)(iic)].

Interest on Gold Deposit Bond Scheme, 1999 or deposit certificates
issued under the Gold Monetisation Scheme, 2015 [Section
10(15)(vi)].

Interest on notified bonds issued by a local authority [Section
10(15)(vii)]

Interest income to a non-resident by a unit located in an International
Financial Services Centre in respect of monies borrowed by it on or
after the 1st day of September, 2019 [Section 10(15)(viii)].

Scholarship granted to meet cost of education [Section 10(16)].
Daily allowance of members of Parliament [Section 10(17)].

Payment in cash/kind as award instituted by Central/State
Government or award instituted by the Central Government approved
body [Section 10(17A)].

Pension to gallantry award winners [Section 10(18)].

Income received from specified funds / charities under section
10(23C)

Any distributed income, referred to in section 115UA, received by a
unit holder from the business trust, not being that proportion of the
income which is of the same nature as the income referred to in
section 10 (23FC)(a) or section 10(23FCA) [Section 10(23FD)]
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(k)

(2)

any income accruing or arising to, or received by, a unit holder from a
specified fund or on transfer of units in a specified fund.

Subsidy received by planters [Section 10(31)].
Income of minor [Section 10(32)].

Income arising to a shareholder on buy-back of shares (as referred to
in section 115QA) [Section 10(34A)]

Income of an investor by way of distributed income (section 115TA)
received from a securitization trust [Section 10(35A)]

Long term capital gains on transfer of eligible equity shares [Section
10(36)].

Capital gains arising by way of compulsory acquisition [Section
10(37)].

LTCG on transfer of equity shares in a company or a unit of an equity
oriented fund where such transaction of sale is entered into on or
after 1.10.2004 and is subjected to securities transaction tax (STT)
[Section 10(38)]

Proviso to section 10(38), as inserted by the Finance Act, 2016,
provides that exemption may also be available to a transaction
undertaken on a recognized stock exchange located in any
International Financial Services Centre and where the consideration
for such transaction is paid or payable in foreign currency.

Third proviso to section 10(38) as inserted by the Finance Act, 2017
further provides that exemption under this section will not be
available in respect of capital gains arising from the transfer of equity
shares, where such equity shares were acquired on or after October
1, 2014, however, which were not subjected to STT earlier.

The above exemption is withdrawn w.e.f. 1 April 2018 after the
introduction of section 112A in the Act.

Any income received in India in Indian currency by a foreign company
on account of sale of crude oil to any person in India [Section 10(48)].

Any income accruing or arising to a foreign company on account of
storage of crude oil in a facility in India and sale of crude oil
therefrom to any person resident in India [Section 10(48A)]

Any income accruing or arising to a foreign company on account of
sale of leftover stock of crude, if any, from the facility in India after the
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expiry of the expiry of agreement or arrangement referred to section
10(48A) of the Act or on termination of the agreement subject to the
prescribed conditions [Section 10(48B)]

Special provisions in respect of Newly
Established units in Special Economic Zones
[Section 10AA]

This section provides deduction in computing the total income of an
assessee, being an entrepreneur as referred to in clause (j) of section 2 of
the Special Economic Zones Act, 2005, from his Unit, who begins to
manufacture or produce articles or things or provide any services during the
previous year relevant to any assessment year commencing on or after April
1, 2006 but before April 1, 2021, a deduction of—

(i) hundred per cent of profits and gains derived from the export, of such
articles or things or from services for a period of five consecutive
assessment years beginning with the assessment year relevant to the
previous year in which the Unit begins to manufacture or produce
such articles or things or provide services, as the case may be, and
fifty per cent of such profits and gains for further five assessment
years and thereafter;

(if) for the next five consecutive assessment years, so much of the
amount not exceeding fifty per cent of the profit as is debited to the
profit and loss account of the previous year in respect of which the
deduction is to be allowed and credited to a reserve account (to be
called the "Special Economic Zone Re-investment Reserve Account")
to be created and utilized for the purposes of the business of the
assessee in the manner laid down in sub-section (2).

Explanation to section 10AA as inserted by the Finance Act 2017 provides
that the amount of deduction under this section shall be allowed from the
total income of the assessee computed in accordance with the provisions of
this Act, before giving effect to the provisions of this section and the
deduction under this section shall not exceed such total income of the
assessee. Rationale for introducing the explanation was provided as to
overcome the controversy, wherein courts on various occasions including the
ruling of Supreme Court in the case of Yokogawa India Ltd. [2017] 391 ITR
274 in respect of a similar issue with respect to section 10A, have taken a
view that such deduction is to be allowed at the stage of computing the gross
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total income of the undertaking and not at the stage of computation of total
income.

As per section 10AA(2) the deduction under clause (ii) of sub-section (1)
shall be allowed only if the following conditions are fulfilled, namely :—

(@) the amount credited to the Special Economic Zone Re-investment
Reserve Account is to be utilised—

(i) for the purposes of acquiring machinery or plant which is first
put to use before the expiry of a period of three years
following the previous year in which the reserve was created:;
and

(i) until the acquisition of the machinery or plant as aforesaid, for
the purposes of the business of the undertaking other than for
distribution by way of dividends or profits or for remittance
outside India as profits or for the creation of any asset outside
India;

(b) the particulars, as may be specified by the Central Board of Direct
Taxes in this behalf, under clause (b) of sub-section (1B) of section
10A have been furnished by the assessee in respect of machinery or
plant along with the return of income for the assessment year
relevant to the previous year in which such plant or machinery was
first put to use.

Sub section (3) provides that where any amount credited to the Special
Economic Zone Re-investment Reserve Account under clause (ii) of sub-
section (1),—

(@) has been utilised for any purpose other than those referred to in sub-
section (2), the amount so utilised; or

(b) has not been utilised before the expiry of the period specified in sub-
clause (i) of clause (a) of sub-section (2), the amount not so utilised,

shall be deemed to be the profits,—

(i) in a case referred to in clause (a), in the year in which the amount
was so utilised; or

(ii) in a case referred to in clause (b), in the year immediately following
the period of three years specified in sub-clause (i) of clause (a) of
sub-section (2),

and shall be charged to tax accordingly :
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Provided that where in computing the total income of the Unit for any
assessment year, its profits and gains had not been included by application
of the provisions of sub-section (7B) of section 10A, the undertaking, being
the Unit shall be entitled to deduction referred to in this sub-section only for
the unexpired period of ten consecutive assessment years and thereafter it
shall be eligible for deduction from income as provided in clause (ii) of sub-
section (1).

Explanation.—For the removal of doubts, it is hereby declared that an
undertaking, being the Unit, which had already availed, before the
commencement of the Special Economic Zones Act, 2005, the deductions
referred to in section 10A for ten consecutive assessment years, such Unit
shall not be eligible for deduction from income under this section :

Provided further that where a Unit initially located in any free trade zone or
export processing zone is subsequently located in a Special Economic Zone
by reason of conversion of such free trade zone or export processing zone
into a Special Economic Zone, the period of ten consecutive assessment
years referred to above shall be reckoned from the assessment year relevant
to the previous year in which the Unit began to manufacture, or produce or
process such articles or things or services in such free trade zone or export
processing zone :

Provided also that where a Unit initially located in any free trade zone or
export processing zone is subsequently located in a Special Economic Zone
by reason of conversion of such free trade zone or export processing zone
into a Special Economic Zone and has completed the period of ten
consecutive assessment years referred to above, it shall not be eligible for
deduction from income as provided in clause (ii) of sub-section (1) with effect
from the April 1, 2006.

Section 10AA(4) lays down the undertakings to which this section applies.
This section applies to undertakings which fulfill the following conditions: —

(i) it has begun or begins to manufacture or produce articles or things or
provide services during the previous year relevant to the assessment
year commencing on or after the April 1, 2006 in any Special
Economic Zone;

(if) it is not formed by the splitting up, or the reconstruction, of a business
already in existence:

Provided that this condition shall not apply in respect of any
undertaking, being the Unit, which is formed as a result of the re-
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establishment, reconstruction or revival by the assessee of the
business of any such undertaking as is referred to in section 33B, in
the circumstances and within the period specified in that section;

(i) itis not formed by the transfer to a new business, of machinery or
plant previously used for any purpose.

Explanation.—The provisions of Explanations 1 and 2 to sub-section (3)
of section 80-1A shall apply for the purposes of clause (iii) of this sub-section
as they apply for the purposes of clause (ii) of that sub-section.

Where any undertaking being the Unit which is entitled to the deduction
under this section is transferred, before the expiry of the period specified in
this section, to another undertaking, being the Unit in a scheme of
amalgamation or demerger [Section 10AA(5)],—

(@) no deduction shall be admissible under this section to the
amalgamating or the demerged Unit, being the company for the
previous year in which the amalgamation or the demerger takes
place; and

(b) the provisions of this section shall, as they would have applied to the
amalgamating or the demerged Unit being the company as if the
amalgamation or demerger had not taken place.

(6) Loss referred to in sub-section (1) of section 72 or sub-section (1) or sub-
section (3) of section 74, in so far as such loss relates to the business of the
undertaking, being the Unit shall be allowed to be carried forward or set off.

For the purposes of sub-section (1), the profits derived from the export of
articles or things or services (including computer software) shall be the
amount which bears to the profits of the business of the undertaking, being
the Unit, the same proportion as the export turnover in respect of such
articles or things or services bears to the total turnover of the business
carried on by the undertaking [Section 10A(7)]:

Provided that the provisions of this sub-section [as amended by section 6 of
the Finance (No. 2) Act, 2009 (33 of 2009)] shall have effect for the
assessment year beginning on April 1, 2006 and subsequent assessment
years.

Section 10AA(8) provides for the applicability of the provisions of sub-
sections (5) and (6) of section 10A to the articles or things or services
referred to in sub-section (1) as if—

(@) for the figures, letters and word "1st April, 2001", the figures, letters
and word "1st April, 2006" had been substituted;
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(b) for the word "undertaking", the words "undertaking, being the Unit"
had been substituted.

Section 10AA(9) provides for the applicability of the provisions of sub-section
(8) and sub-section (10) of section 80-1A shall, so far as may be, apply in
relation to the undertaking referred to in this section as they apply for the
purposes of the undertaking referred to in section 80-IA.

Section 10AA(10) provides that where a deduction under this section is
claimed and allowed in respect of profits of any of the specified business,
referred to in section 35AD(8)(c), for any assessment year, no deduction
shall be allowed under the provisions of section 35AD in relation to such
specified business for the same or any other assessment year.

Explanation 1.—For the purposes of this section,—

(i) "export turnover" means the consideration in respect of export by the
undertaking, being the Unit of articles or things or services received
in, or brought into, India by the assessee but does not include freight,
telecommunication charges or insurance attributable to the delivery of
the articles or things outside India or expenses, if any, incurred in
foreign exchange in rendering of services (including computer
software) outside India;

(ii) "export in relation to the Special Economic Zones" means taking
goods or providing services out of India from a Special Economic
Zone by land, sea, air, or by any other mode, whether physical or
otherwise;

(i) "manufacture" shall have the same meaning as assigned to it in
clause (r) of section 2 of the Special Economic Zones Act, 2005;

(iv)  "relevant assessment year" means any assessment year falling within
a period of fifteen consecutive assessment years referred to in this
section;

(v) "Special Economic Zone" and "Unit" shall have the same meanings
as assigned to them under clauses (za) and (zc) of section 2 of the
Special Economic Zones Act, 2005.

Explanation 2.—For the removal of doubts, it is hereby declared that the
profits and gains derived from on site development of computer software
(including services for development of software) outside India shall be
deemed to be the profits and gains derived from the export of computer
software outside India.
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Chapter 4
Presumptive Taxation

Taxation of Shipping Profits Derived by Non
Residents [Section 44B]

Section 44B provides that profits or gains of a non-resident from the
business of operation of ships are to be taken @ 7.5% of the aggregate of
the following amounts:

(a)

(b)

paid or payable, whether in or out of India, to the assessee or to any
person on his behalf on account of carriage of passengers, livestock,
mail or goods shipped at any port in India.

received or deemed to be received in India by or on behalf of the
assessee on account of the carriage of passengers, livestock mail or
goods shipped at any port outside India.

Explanation to Section 44B provides that the amounts referred to above will
also include the amount paid or payable or received or deemed to be
received by way of demurrage charges or handling charges or any other
amount of similar nature.

Important Judicial Precedents & Board Circulars:

1.

The amounts paid or payable or the amounts received or deemed to
be received will also include the amount paid or payable or received
or deemed to be received by way of demurrage charges or handling
charges or any other amount of similar nature [CIT v. Japan Lines
Ltd. [2003] 260 ITR 656 (Madras HC)].

Thus 7.5% of the gross amounts mentioned above would be liable to
tax and no deduction would be allowed for any expenditure, (i.e. the
provisions of section 28 to 43A are not to be taken into account)
however carried forward losses would be allowed to be set off from
such income.

Service tax a statutory liability would not involve any element of profit
and a service provider collects same from its customers, therefore the
same cannot be included in total receipt for determining presumptive
income under section 44B [Islamic Republic of Iran Shipping Lines v
DCIT (Intl Taxation) [2011] 46 SOT 101 (Mumbai Tribunal)]
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3. Once it is accepted that assessee is into a shipping business, then
either the provisions of DTAA shall apply or section 44B of the Act.
[A.P.Moller Maersk v. DDIT [2014] 149 ITD 434 (Mumbai Tribunal)].

4, In Anchor Line Ltd. v. ITO, [1990] 32 ITD 403, the Mumbai Tribunal
has observed that, “set off of carry forward of losses” has been
discussed in sections 70 to 80 and these provisions have to be
applied in the case of a non resident when profits and gains of
shipping business are computed under the special provision viz.
section 44B. Therefore, business loss would be allowed to be carried
forward and set off irrespective of provisions of section 44B, subject
to limitation that it could not be allowed to be carried forward and set
off beyond period of eight years.

Comparison with Section 172

At this juncture, it is appropriate to compare section 172 on this topic which
is placed under chapter XV, “Liability in special cases”. The heading of the
section is “Shipping business of non-residents”. It creates a tax liability in
respect of occasional shipping by making a special provision for the levy and
recovery of tax in the case of a ship belonging to or chartered by a non
resident which carries passengers, livestock, mail or goods shipped at any
port in India.

The object of the section is to ensure the levy and recovery of tax in the case
of ships belonging to or chartered by non-residents. The section brings to tax
the profits made by them from occasional shipping by means of summary
assessment in which 7.5% of the gross amount received by them is deemed
to be assessable profit.

It is significant to note that there is a difference between section 44B and
section 172. In section 44B, no procedure for assessment and collection of
tax is provided.

The incidence of tax under section 44B is on a non-resident engaged in the
business of operation of ships or chartered by him or it, and if such income
constituted the amount paid to payable on account of the carriage of
passengers, livestock, mail or goods shipped to any port in India.

While section 172 refers to levy and recovery of tax in the case of any ship
belonging to or chartered by a non-resident which carries passengers,
livestock, mail or goods shipped from any port in India.
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The difference between section 44B and section 172 has been explained by
the Karnataka High Court in V. M. Salgaocer & Bros Ltd. v. Deputy Controller
[1991] 187 ITR 381. Those who do regular shipping business are covered by
section 44B and they will be assessed in accordance with the provision of the
Act applicable to the rates specified in section 44B, while causal visit of
Indian port is covered by section 172.

Section 172(3) imposes an obligation on the master of the ship to prepare
and furnish to the Assessing Officer a return of the full amount paid or
payable to the owner or charterer or any person on this behalf, on account of
the carriage of all passenger, livestock, mail or goods shipped at any port in
India since the last arrival of the ship thereat. Such return is, ordinarily, to be
furnished by the master of the ship before the departure, from that port in
India, of the ship.

The proviso to section 172(3) however, provides that a return may be filed by
the person authorized by the master of the ship within 30 days of the
departure of the ship from the port, if:

(@) the Assessing Officer is satisfied that it is not possible for the master
of the ship to furnish the return required by section 172(3) before the
departure of the ship from the port and

(b) the master of the ship has made satisfactory arrangement for the
filing of the return and payment of tax by any other person on this
behalf.

Section 172(4) provides for a summary procedure of assessment. On receipt
of the return filed by the master of the ship or by any person on this behalf,
the Assessing Officer has to determine the taxable income by virtue of
provision of section 172(2), the taxable income is a sum equal to 7.5% of the
amount paid or payable on account of carriage of passengers etc. to the
owner or charterer or to any person on his behalf, whether that amount is
paid or payable in or out of India. The tax payable on such taxable income is
to be calculated at the rate or rates in force applicable to the total income.
The master of the ship is liable for payment of such tax.

Under section 172(4A), it is incumbent on the AO to pass the order of
assessment within 9 months from the end of the financial year in which the
return of income under section 172(3) is filed.

Section 172(5) empowers the Assessing Officer, for the purpose of
determining the tax payable, to call for such accounts and documents as he
may require.
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Section 172(6) prohibits grant of a port clearance to the ship until the
Collector of customs or other authorized officer, is satisfied that the tax
assessable under section 172 has been duly paid or that satisfactory
arrangements have been made for the payment thereof.

Under section 172(7), the owner or charter has option to claim before the
expiry of the assessment year relevant to the previous year in which the date
of departure of the ship from the Indian port falls, that an assessment in
respect of his total income for the previous year may be made in the normal
course under section 143. In such a case, any payment made under section
172 is to be treated as a payment in advance of the tax leviable for that
assessment year and the difference between the sum so paid and the
amount of tax found payable by him on such assessment is to be paid by him
or refunded to him as the case may be.

Under section 172(8) the sum chargeable to tax includes amounts payable
by way of demurrage charge or handling charge or any other amount of
similar nature.

Profits and gains in connection with the business
of exploration etc. of mineral oils [Section 44BB]

Section 44BB provides for determination of income of taxpayer being a non
resident engaged in the business of providing services or facilities in
connection with, or supplying plant and machinery on hire used or to be used
in the exploration for and exploitation of mineral oils.

In such case, income shall be calculated @ 10% of the amounts paid or
payable to the taxpayer or to any person on his behalf whether in or out of
India, on account of the provisions of such services or facilities or supply of
plant & machinery on hire for the aforesaid purposes. This amount also
includes the amounts received or deemed to be received in India on account
of such service or facilities or supply of plant and machinery used or to be
used in the exploration for and exploitation of mineral oils.

The proviso to section 44BB(1) makes it clear that the section shall not apply
in case where the provisions of the following sections apply:

(i) | Section 42 Special provision for deductions in the case of
business for prospecting etc. for mineral oil, or

(ii) | Section 44D Special provision for computing income by way of
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royalties etc. in the case of foreign companies, or

Section 44DA | Special provision for computing income by way of
royalties etc. in the case of non-residents.

Section 115A Tax on dividends, royalty and fees for technical
services in the case of foreign companies, or

Section 293A Power to make exemption etc., in relation to
participation in the business of prospecting for,
extraction etc., of mineral oil.

For the purpose of this section, “plant" includes ships, aircraft, vehicles,
drilling units, scientific apparatus and equipment, used for the purposes of
the said business and "mineral oil" includes petroleum and natural gas.

Important Judicial Precedents & Board Circulars

1.

In Advance Ruling Petition no. P6 of 1995, In re [234 ITR 371 (AAR)],
has been held that section 44BB deals with non-resident assessee
which may be Indian or foreign nationals, hence, the concessional
treatment under this section would be available to both.

In DCIT v. Geoservices Eastern Inc., [1995] 55 ITD 227, the Mumbai
Tribunal has observed that as per the scheme of section 44BB the
assessee is not required to maintain regular books of account. It is
open to the assessee to adopt the system of accounting of his choice
only when he maintains the books of account. If there are no books of
account, no question arises in regard to the choice of methods.
Section 145 is, therefore, not relevant for deciding such case.

The Delhi Tribunal in MC Dermott International Inc v. DCIT, [1994] 49
ITD 590, held that amount of tax paid on behalf of the assessee is to
be added to the receipts of the assessee and aggregate amount
would be treated as total receipts and the factor of income have to be
limited to 10% of this aggregate.

Similar view has been expressed by the Orissa High Court in Qil India
Ltd. v. CIT [1995] 212 ITR 225. The Court held that the tax liability of
the non-resident, firm which had been undertaken and paid by the
Indian firm would be a perquisite arising from the business of oil
exploration under the agreement entered into by the non resident firm
with the Indian firm and would be taxable as such. The computation
of the same would have to be made under sub section (2) of section
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10.

44BB and, therefore, only 10% of the same would be deemed to be
the profits of such business chargeable to tax.

In CIT v. Oil & Natural Gas Commission [2002] 255 ITR 413, the
Rajasthan High Court held that no provisions of sections 28 to 41 as
a whole and sections 43 and 43A could be resorted to for the purpose
of computing the income from business of exploration of mineral oil.

In OHM Ltd In re [2011] 335 ITR 423, AAR has held that scheme of
computation of income under section 44BB does not provide any
leeway to apply both sub-section (1) and (3) of section 44BB to
income arising from business activities falling under ambit of section
44BB(1). Even if part of the income falls under ‘Royalties’ or ‘Fees for
Technical Services’, there is no scope to assess such receipts under
these heads, once it is held that income is from oil exploration and
production activities as envisaged under section 44BB.

In Global Geophysical Services Ltd, In re [2011] 332 ITR 418, AAR
has held that where seismic survey and data acquisition activities are
performed with the aim to increase the chances of success of oil and
gas exploration and increasing the production; the amount payable
towards such services is chargeable to tax under section 44BB

Reimbursement of catering charges is liable to be included in amount
chargeable under section 44BB. CIT v Ensco Maritime Ltd [2009] 317
ITR 14 (Uttaranchal HC)

Mobilisation charges received by the assessee for mobilizing
equipment from outside India to a site in India is includible in the
amounts chargeable to tax under section 44BB. Sedco Forex
International Inc. v CIT [2008] 214 CTR 192 (Uttaranchal HC). This
view has been confirmed by the Supreme Court in 2017 in 399 ITR 1
(SC).

The Supreme Court in the case of Qil & Natural Gas Corporation Ltd.
v. CIT [2015] 376 ITR 306, held that payment for providing various
services in connection with prospecting, extraction or production of
mineral oil, would be assessed under section 44BB, and not under
section 44D. The Supreme Court while arriving at above conclusion
observed that Explanation (a) to section 44D, specifies that 'fees for
technical services' as mentioned in section 44D would have the same
meaning as in Explanation 2 to clause (vii) of section 9(1) and has
taken cognizance of the Circular dated 22 October 1990.
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1.

12.

13.

The Jaipur Tribunal in the case of National Oil Well Maintenance
Company [2018] 89 taxmann.com 24 has held that where
consideration for provision of comprehensive cementing services in
respect of exploratory and development wells planned to be drilled
through equipment, material and personnel will qualify for exclusion
from fee for technical services under Explanation 2 to section 9(1)(vii)
and, in such a case, provisions of section 44BB being more specific,
shall be applicable and provisions of section 44DA are not applicable.

The Delhi High Court in the case of DIT v. OHM Ltd. [2013] 352 ITR
406, observed that the proviso to sub-section (1) of section 44BB can
only mean that the flat rate of 10 per cent of the revenues cannot be
deemed to be the profits of the non-resident where the services are of
the type which do not fall under that section, but are more general in
nature so as to fall under section 44DA. Similarly, the second proviso
to sub-section (1) of section 44DA can only be interpreted to mean
that where the services are general in nature and fall under the sub-
section read with Explanation 2 to section 9(1)(vii), then an assessee
rendering such services as provided in section 44BB cannot claim the
benefit of being assessed on the basis that 10 per cent of the
revenues will be deemed to be the profits as provided in section
44BB.

The Delhi Tribunal in the case of Siem Offshore Crewing AS v. ADIT
[2016] 68 Taxmann.com 135, held that a proviso was also inserted to
section 44BB which, inter alia, excluded the royalty or FTS
contemplated under section 44D or section 115A. Section 44DA was
inserted by Finance Act 2010 w.e.f. 1-4- 2011. From the combined
reading of these sections it is evident that all the sections relating to
royalty/FTS operate in different fields and that is the reason for
insertion of proviso to sections 44BB/44DA/115A. Where the
assessee was imparting services which entitled it to royalty or FTS
simpliciter then the same continues to be assessed u/s 9(1)(vi)/(vii)
read with section 115A of the Act. However, where the assessee is
imparting services in relation to oil exploration, the Royalty/FTS
would be taxable under section 44BB. Specific services are
contemplated only under section 44BB and, therefore that being
special provision, the same will prevail over all other provisions
dealing with royalty/FTS.
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14.

15.

16.

17.

18.

A Similar ruling has been also rendered by the Delhi Tribunal in the
case of RPS Energy Pty Ltd. [2018] 92 taxmann.com 77 wherein it
was held that Sections 9, 44BB, 44DA and 115A relating to
royalty/fees for technical services operate in different fields; where
assessee is imparting services which could be a simple royalty or
fees for technical services, then same would be taxed under section
9(1)(vi)/(vii) read with section 115A, but where assessee is imparting
any services in relation to exploration of mineral oil then royalties/
fees for technical services would be taxable under section 44BB.

A similar ruling has been rendered by Delhi ITAT in the case of M/S
PGS GEOPHYSICAL AS 2019(2) TMI 1422 that It is necessary for
the claim of the assessee for applicability of Section 44BB of I.T. Act
to succeed, that the vessels given on hire by the Assessee are shown
to be fitted with necessary equipments, and having the technical
capacity for use in the prospecting for, or extraction or production of,
mineral oils. In addition, it is also necessary for assessee’s claim U/s
44BB of I.T. Act to succeed, that the vessels used for the contract
with parties must be the same vessels (fitted with necessary
equipments, and has the technical capacity for use in the prospecting
for, or extraction or production of, mineral oils) that were taken on
hire from the assessee.

The Mumbai Tribunal in the case of Production Testing Services Inc.
[2018] 89 taxmann.com 416 has held that prospecting for or
extraction or production of mineral oil is not to be treated as technical
services for purpose of Explanation 2 of section 9(1)(vii) and,
therefore, payments received by assessee for rendering of Fracturing
Flow Back Services for extraction or production of mineral oil as sub-
contractor would not fall within realm of 'fees for technical services'

The Delhi Tribunal in the case of ONGC as Representative Assessee
of University of Calgary, Alberta, Canada v. ADIT [2017] 81
Taxmann.com 419 held that Section 44BB applies in a case where
consideration is for services relating to exploration activity which are
not in nature of technical services; if consideration is in nature of fee
for technical services, provisions of either section 44DA or section
115A will be applicable.

Provisions of section 44BB are applicable to taxpayer being a second
leg contractor/sub-contractor. [Technip UK Ltd. v. DIT [2017] 81
Taxmann.com 311 (Delhi Tribunal)]
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19.

20.

21.

22.

23.

Section 44BB does not envisage only direct use of plant and
machinery in prospecting for or extraction or production of mineral
oils. Hence, amount received by a foreign company from hiring of
barge used for offshore accommodation of employees was also liable
to be taxed under section 44BB. [Valentine Maritime (Gulf) LLC v.
ADIT [2017] 163 ITD 32 (Mumbai Tribunal)]

In case, the Service-tax and/or VAT have been separately charged in
the bills and accordingly accounted for, then it would not form part of
the receipts under Section 44BB of the Act and if it is found that these
items are included in the consolidated amount of bills, then it should
form part of the receipts under Section 44BB of the Act [B.J. Services
Company Middle East Ltd. v. ADIT [2017] 77 Taxmann.com 218
(Delhi Tribunal)].

In the case of DIT v. Mitchell Drilling International (P.) Ltd. [2016] 380
ITR 130, the Delhi High Court held that service tax collected and
passed on to Government does not have any element of income and
therefore cannot form part of gross receipts for purposes of
computing 'presumptive income' of under section 44BB of the Act.

In Swiwar Offshore Pte. Ltd. [2018] 89 taxmann.com 346, the Mumbai
Tribunal held that where a non-resident assessee gave vessels on
hire to Indian companies, in view of fact that said vessels were used
by hirers for transporting men and machines to locations where it was
doing exploration/production of mineral oil, said service being 'in
connection with' prospecting for and exploration activities, income
arising out of such activities had to be assessed under section 44BB
and not under section 44B. Further, it also held that where assessee
had charged service tax as a part of billing for charter hire charges,
said amount being in nature of a statutory payment, which had to be
deposited with Government, it could not be included in gross receipts
for purpose of computing presumptive income of assessee under
section 44BB.

In Ensco Maritime Ltd. v. ADIT [2017] 244 Taxman 261, the
Uttarakhand High Court held that section 44BB is a complete code in
itself and the amount received, be it by way of reimbursement, is not,
in any way, excluded from the ambit of Section 44BB of the Act. The
Special leave petition has been granted by the Supreme Court [2017]
244 Taxman 190.
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24.  In SeaBird Exploration FZ LLC., In re [2018] 92 taxmann.com 328,
the AAR New Delhi held that where activities of applicant relating to
offshore seismic data acquisition and other associated services to
ONGC were in connection with exploration of mineral oils, special
provisions of section 44BB would apply, and income of applicant in
respect of contract with ONGC was to be computed as laid out
therein

The Act has amended section 44BB with effect from assessment year 2004 -
05 to provide that an assessee may claim lower profits and gains than the
profits and gains specified under sub section (1), if he keeps and maintains
such books of account and other documents as required under section
44AA(2) and get his accounts audited and furnishes a report of such audit as
required under section 44AB.The Assessing Officer shall then make an
assessment of the total income or loss of the assessee under section 143(3).

Profits and gains of the business of operation of
aircraft in the case of non-resident [Section
44BBA]

Section 44BBA is a non-obstante, so sections 28 to 43A are not applicable in
the case of a non-resident engaged in the business of operation of aircraft.

Income from such business is calculated at a flat rate of 5% of the following:

(@) amount paid or payable whether, in or out of India, to the tax payer
or to any person on his behalf on account or carriage of passenger,
livestock, mail or goods from any place in India and

(b) amount received or deemed to be received in India by or on behalf of
the taxpayer on account of carriage of passenger, livestock, mail or
goods from any place outside India.

Profits and gains of foreign companies engaged
in the business of civil construction [Section
44BBB]

Section 44BBB provides that notwithstanding anything to the contrary
contained in sections 28 to 44AA, the income of foreign companies engaged
in the business of civil construction or erection or testing or commissioning of
plant or machinery in connection with a turnkey power project shall be
deemed @ 10% of the amount paid or payable to such assessee or to any
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person on his behalf whether in or out of India. For this purpose, the Central
Government should approve turnkey power project.

The Central Board of Direct Taxes vide its circular no. 557 dated February
09,1990 clarified that an approval issued by the Department of Power in the
Ministry of energy shall be deemed to be the approval of the Central
Government for the purpose of section 44BBB of the Act.

In Van Oord ACZ. BV, In re [2001] 248 ITR 399 (AAR Delhi), held that
section 44BBB literally applies to a foreign company engaged in the
construction and other specified business in connection with a power project
financed under an international aid programme. The assessee is taxed on
ten per cent of the entire amount received by it under the contract without
any deduction or allowance permissible under chapter IV-D of the Act.

Section 44BBB was amended with effect from assessment year 2004-05 to
provide that an assessee may claim lower profits and gains than the profits
and gains specified under sub section (1), if he keeps and maintains such
books of account and other documents as required under section 44AA(2)
and get his accounts audited and furnishes a report of such audit as required
under section 44AB. The Assessing Officer shall then make an assessment
of the total income or loss of the assessee under section 143(3).

In Shandong Tiejun Electric Power Engineering Co. [2018] 400 ITR 371, the
Gujarat High Court held that where assessee engaged in execution of
turnkey projects, maintained books of account under section 44AA(2),
audited the said accounts and audit report had been furnished before
Assessing Officer, its claim for being taxed as per provisions of section
44BBB(2) was to be allowed.

Non-applicability of section 115JB

Explanation 4A to Section 115JB as inserted by the Finance Act 2018
(retrospectively made applicable from 1 April 2001) provides that the MAT
provisions will not apply to foreign companies covered by section 44B, 44BB,
44BBA or section 44BBBA and that is the only source of profits or gains from
business.
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Head office expenditure in the case of non-
resident [Section 44C]

In case of a non-resident, head office expenditure is allowed in accordance
with the provision of section 44C. This section is a non-obstante provision
and anything contrary contained in sections 28 to 43A is not applicable.

Deduction in respect of head office expenditure is restricted to the least of
the following:

(@) an amount equal to 5% of “adjusted total income” or in the case of
loss, 5% of the “average” adjusted total income; or

(b) the amount of so much of the expenditure in the nature of head office
expenditure incurred by the assessee as is attributable to the
business or profession of the assessee in India.

“Adjusted total income” means the total income computed in accordance with
the provisions of the Act without giving effect to the following.

i) Unabsorbed depreciation allowance under section 32(2).
i) Investment allowance under section 32A.

(

(

(i) Development rebate under section 33.

(iv)  Development allowance under section 33A.
(

V) Expenditure incurred by a company for the purpose of promoting
family planning amongst its employees under first proviso to section
36(1)(ix).

vi)  Allowance under this section.
vii)  Business loss carried forward under section 72(1).
ii)  Speculation loss brought forward under section 73(2).

(

(

(vi

(ix)  Loss under the head “capital gain” under section 74(1).

(x) Loss from certain specified source brought forward under Section
T4A(3).

(xi)  Deduction under section 80C to 80U.

‘Average adjusted total income” means the total income of the assessee,
assessable for each of the three assessment years immediately preceding
the relevant assessment year, one third of the aggregate amount of the
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adjusted total income in respect of previous years relevant to the aforesaid
three assessment years is average adjusted total income.

When the total income of the assessee is assessable only for two of the
aforesaid three assessment years, one half of the aggregate amount of the
adjusted total income in respect of the previous years relevant to the
aforesaid two assessment years is taken on average adjusted total income.

Where the total income of the assessee is assessable only for one of the
aforesaid three assessment years, the amount of the adjusted total income in
respect of the previous year relevant to that assessment year is average
adjusted total income.

“Head office expenditure” means executive and general administration
expenditure incurred by the assessee outside India, including expenditure
incurred in respect of:

(@) rent, rates, taxes, repairs or insurance of any premises outside India
used for the purpose of the business or profession.

(b) salary, wages, annuity, pension, fees, bonus, commission, gratuity,
perquisites or profit in lieu of or in addition to salary, whether paid or
allowed to any employee or other person employed in, or managing
the affairs of, any office outside India;

(c) traveling by any employee or other person employed in, or managing
the affairs, of any office outside India; and

(d) such other matters connected with executive and general
administrative as may be prescribed.

Important Judicial Precedents & Board Circulars:

1. The purpose of this section has been explained by the Bombay High
Court in CIT v. Emirates Commercial Bank Ltd. [2003] 262 ITR 55.
The court explained that section 44C is applicable only in the cases
of those non-residents, who carry on business in India through their
branches The said section was introduced to get over difficulties in
scrutinizing claims in respect of general administrative expenses
incurred by the foreign head office in so far as such expenses stand
related to their business or profession in India having regard to the
fact that foreign companies operating through branches in India
sometimes try to reduce the incidence of tax in India by inflating their
claims in respect of the head office expenses. In other words, section
44C seeks to impose a ceiling/restriction on head office expenses.
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2.

In CIT v. Saudi Arabian Airlines [1985] 155 ITR 65 (Bombay HC), the
Indian income of the assessee a non-resident was computed in
accordance with the provisions contained in rule 10(ii) of the Income
tax Rules, 1962. For this purpose, the world income of the business
of the assessee was required to be computed. Hence, the Bombay
High Court held that section 44C is not applicable, where the
computation of non-resident is made in accordance with rule 10(ii).

Similarly, in DCIT v. Mitsubishi Heavy Industries Ltd. [1999] 102
Taxman 301, the Delhi Tribunal held that in view of the Article I (3)
of the DTA with Japan, the provision of section 44C were not
applicable, and the assessee was entitled to claim head office
expenses at higher amount.

CBDT circular no 649 dated March 31, 1993 provides for the
treatment of the technical expenses remitted to head office of a non-
resident enterprise by a branch office in India. It provides that the
technical fee paid to head office on account of reimbursement
towards third party expense shall be allowed as deduction without
any limit while computing the profits of branch. The provisions of TDS
shall apply to the payment made towards such third party
reimbursement of technical expenses.

The assessee did not carry any business outside India therefore
entire head office expenses attributable to business in India are to be
allowed. [DIT v. Ravva Qil (Singapore) (P.) Ltd. [2008] 300 ITR 53
(Delhi HC)]

The Mumbai Tribunal in the case of Lloyd's Register Asia (India
Branch Office) v. ACIT [2015] 69 SOT 441, held that ‘license fees’
and ‘management service fees’ paid by an Indian branch to its UK
Head office does not fall in nature of ‘Head office expenses’ under
section 44C of the Act.

In Oman International Bank, S.A.0.G v. DDIT [2014] 62 SOT 98, the
Mumbai Tribunal held that payment made to employee deputed to
India exclusively for work performed by him for Indian branch of
assessee bank, does not fall under section 44C of the Act but is fully
allowable under section 37 of the Act.

In Shinhan Bank v. DDIT (Int. tax.) 54 SOT 140 (Mumbai Tribunal), it
was held that head office expenditure under section 44C includes
common expenditure that benefits both head office and branch.
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Salary paid to expatriate employees deputed from head office to
Indian branch is an expenditure to be allowed in full without restriction
of section 44C.

Special provisions for computing income by way
of royalties etc, in case of foreign companies
[Section 44D]

Section 44D(a) provides that while computing the income from royalty or fees
for technical services in pursuance of agreements entered into by foreign
companies with Government of India or Indian company before April 1, 1976,
shall not exceed 20% of the gross amount of such royalty or fees for
technical services as reduced by gross amount of royalty or fees for technical
services which consist of lump sum consideration for the transfer of data,
documentation, drawing or specification relating to any patent, invention,
model, design, secret formula or process or trademark of similar property.

No deduction in respect of any expense or allowance is allowed where the
agreement is entered into after March 31, 1976 but before April 1, 2003
[Section 44D(b)]

Special provisions for computing income by way
of royalties etc, in case of non-residents [Section
44DA]

Section 44DA provides the method of computation of income by way of
royalty or fees for technical services arising from the agreement made by the
non-resident with the Indian company or Government of India after March 31,
2003 where:

(@) such non-resident carries business/profession in India through
permanent establishment or fixed place of profession; and

(b) the right, property or contract in respect of which the royalty or fees
for technical services in respect of which the royalty or fees for
technical services is paid is effectively connected with such
permanent establishment or fixed place of profession.

While computing the income chargeable to tax under this section following
expenses are allowed as deduction:

(i) actual expenses incurred wholly and exclusively for such permanent
establishment or fixed place of profession in India

102



Presumptive Taxation

(ii) reimbursement of actual expenses to head office or to any of its other
offices

The provisions of section 44BB do not apply in respect of income covered by
this section.

Under this section the non-resident is mandatorily required to maintain the
books of accounts and get them audited.

The assessee is required to furnish the audit report in Form 3CE before the
specified date referred to in section 44AB and furnish by that date.
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Capital Gains

A non-resident or a foreign company is liable to capital gains tax in India, if
he/it transfers a property (capital asset) in India. Section 45 of the Act
provides for capital gains. In order that section 45 may be attracted there
must be a transfer of a capital asset. The expression ‘transfer’ is defined
under section 2(47) and ‘capital asset’ is defined in section 2(14) of the Act.

The transfer must be effected in the previous year and some profit or gain
must arise from such transfer. If these conditions are fulfilled the section
provides that such profit or gain is chargeable to income-tax under the head
‘Capital gains’ and the same shall be deemed income of the previous year in
which the transfer has taken place. Thus, the section brings to charge capital
gains and its ingredients are:

(i) the existence of a capital assets; owned by the assessee;
(if) a transfer of such asset during the previous year;

(i) profits and gains arising from transfer of such asset, and
(iv)  such profits and gains must accrue or arise to the assessee.

If these conditions are satisfied, then such profits shall be deemed to be
income of such previous year and attract charge of tax.

Section 48 lays down the mode of computation of capital gain and provides
that the income chargeable under the head ‘Capital gains’ shall be computed
by deducting the full value of consideration received or accruing as a result
of the transfer of the capital asset from the following amounts viz:-

(i) expenditure incurred wholly and exclusively in connection with such
transfer;

(ii) the cost of acquisition of the asset and the cost of any improvement
thereto.

The first proviso to the said section provides that in case of a non-resident,
capital gains arising from transfer of a capital asset being shares in or
debentures of an Indian company shall be computed by converting the cost
of acquisition, the expenditure incurred wholly and exclusively in connection
with such transfer and the full value of consideration received or accruing as
a result of the transfer of the capital asset into the same foreign currency as
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was initially utilized in the purchase of the shares or debentures. Thereafter,
the capital gains so computed in such foreign currency shall be re-converted
into Indian currency.

Rule 115A of the Income tax Rules, 1962 provides for the purpose of
computing capital gains arising from the transfer of a capital asset being
shares in, or debentures of, an Indian company, in case of an assessee who
is a non-resident Indian, the rate of exchange shall be:

(@) for converting the cost of acquisition of capital asset, the average of
the telegraphic transfer buying rate and telegraphic transfer selling
rate of the foreign currency initially utilized in the purchase of the said
asset, as on the date of its acquisition;

(b) for converting expenditure incurred wholly and exclusively in
connection with transfer of capital asset referred to in clause (a), the
average of the telegraphic transfer buying rate and telegraphic
transfer selling rate of the foreign currency initially utilized in the
purchase of the said asset, as on the date of transfer of capital asset;

(c) for converting the full value of consideration received or accruing as a
result of transfer of capital asset referred to in clause (a), the average
of the telegraphic transfer buying rate and telegraphic transfer selling
rate of the foreign currency initially utilized in the purchase of the said
asset, as on the date of transfer of capital asset;

(d) for reconverting capital gains computed in the foreign currency
initially utilized in the purchase of the capital asset into rupees, the
telegraphic transfer buying rate or such currency, as on the date of
transfer of the capital asset.

For the purposes of this rule, ‘telegraphic transfer buying rate’ in relation to a
foreign currency, means the rate or rates of exchange adopted by the State
Bank of India for buying such currency having regard to the guidelines
specified from time to time by the RBI for buying such currency where such
currency, made available to that bank through a telegraphic transfer.

Further, for this rule, ‘telegraphic transfer selling rate’, in relation to a foreign
currency, means the rate of exchange adopted by the State Bank of India for
selling such currency where such currency is made available by that bank
through telegraphic transfer.

It is also provided that the aforesaid manner of computation of capital gains
shall be applicable in respect of capital gains accruing or arising from every
re-investment thereafter in and sale of shares in or debentures of an Indian
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company. Proviso to section 48 provides that for computing the full value of
consideration, any gains arising to a non-resident on account of appreciation
of rupee against a foreign currency at the time of redemption of rupee
denominated bonds of an Indian company subscribed by him, shall be
ignored.

Additional proviso to section 48 inserted by the Finance Act 2018 (applicable
from April 1, 2018) states that the provisions related to conversion of
currency conversion as discussed above shall not apply to the long-term
capital gains arising from the transfer of equity shares or unit of an equity
oriented fund etc. covered by section 112A.

In Cairn UK Holdings Ltd v. DIT [2013] 359 ITR 268, the Delhi High Court
has held that the long-term capital gain earned by the assessee non-resident
on off-market sale of shares of listed Indian company is taxable at 10% under
the proviso to section 112. Proviso to section 112(1) does not state that an
assessee, who avails benefit of the first proviso to section 48, is not entitled
to the benefit of lower rate of tax at 10%.

If the total income of an assessee includes any income chargeable under the
head ‘capital gains’ arising from transfer of a capital asset being an equity
share in a company or unit of an equity oriented fund and transaction of sale
of such security has been entered on or after October 1, 2004 on which
Securities Transaction Tax (‘STT’) is chargeable, then, short term capital
gains shall be payable @ 15% and no long term capital gains shall be
payable on such securities.

Proviso to section 10(38) as inserted by Finance Act 2017 and which is made
applicable from April 1, 2018 states that long term capital gains from transfer
of listed equity shares acquired on or after October 1, 2004, other than the
acquisition notified by the Central Government in this behalf, would be
exempt from tax under section 10(38) of the Act only if the STT was paid at
the time of acquisition of such shares. However, to protect the exemption in
genuine cases, it was proposed to notify transfers for which the pre-condition
of chargeability to STT on acquisition would not be applicable.

The CBDT had issued guidelines vide notification dated June 5, 2017, which
would come into force with effect from April 1, 2018 and shall accordingly
apply to assessment year 2018-19 onwards. Provisions of final notification
are as under:
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The Government, for the purposes of the proviso to section 10(38) notifies all
the transactions of acquisition of equity shares entered into on or after
1 October 2014 which are not chargeable to STT, other than the following-

[ Preferential allotment

a) Where acquisition is made through a preferential issue of
existing listed equity shares in a company whose equity shares
are not frequently traded on a recognized stock exchange of
India. However, the exemption under section 10(38) of the Act
would continue to be available in respect of acquisition of listed
equity shares in a company-

. Which has been approved by the Supreme Court, High
Court, National Company Law Tribunal, Securities and
Exchange Board of India or Reserve Bank of India in this
behalf:

. by any non-resident in accordance with foreign direct
investment guidelines issued by the Government of India;

o by an investment fund referred to in clause (a) of
Explanation 1 to section 115UB of the Income-tax Act or
a venture capital fund referred to in clause (23FB) of
section 10 of the Act or a Qualified Institutional Buyer;

° through preferential issue to which the provisions of
chapter VII of the Securities and Exchange Board of India
(Issue of Capital and Disclosure Requirements)
Regulations, 2009 does not apply.

Il. Off-market acquisitions

b) Where transactions for acquisition of existing listed equity
shares in a company is not entered through a recognized stock
exchange of India

° However, exemption would continue to be available in
respect of the following transactions of acquisition of
listed equity shares even if such acquisition is not routed
through a recognized stock exchange in India, provided
the same is made in accordance with the provisions of
the Securities Contracts (Regulation) Act, 1956, if
applicable;
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Acquisition through an issue of shares by a company
other than the issue referred to in above;

Acquisition by scheduled banks, reconstruction or
securitization companies or public financial institutions
during their ordinary course of business;

Acquisition which has been approved by the Supreme
Court, High Courts, National Company Law Tribunal,
Securities and Exchange Board of India or Reserve Bank
of India in this behalf;

Acquisition under employee stock option scheme or
employee stock purchase scheme framed under the
Securities and Exchange Board of India (Employee Stock
Option Scheme and Employee Stock Purchase Scheme)
Guidelines, 1999;

Acquisition by any non-resident in accordance with
foreign direct investment guidelines of the Government of
India;

Where acquisition of shares of a company is made under
Securities and Exchange Board of India (Substantial
Acquisition of Shares and Takeovers) Regulations, 2011

Acquisition by any non-resident in accordance with
foreign direct investment guidelines of the Government of
India;

Where acquisition of shares of company is made under
Securities and Exchange Board of India (Substantial
Acquisition of Shares and Takeovers) Regulation, 2011;

Acquisition from the Government;

Acquisition by an investment fund referred to in clause (a)
of Explanation 1 to section 115JB of the Act or venture
capital fund referred to in clause (23FB) of section 10 of
the Act or a Qualified Institutional Buyer;

Acquisition by mode of transfer referred to in section 47
(transfers under a gift/will/irrevocable trust, transfers
between holding/subsidiary, amalgamation, demerger
etc.) or 50B (slump sale) of the Act, if the previous owner
of such shares has not acquired them by any mode
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referred to in point (a)/(b) or (c) (other than the carve
outs) mentioned under (a) or (b) above].

1. Acquisition during de-listed period

c) Acquisition of equity shares of a company during the period
beginning from the date on which the company is delisted from
a recognized stock exchange and ending on the date
immediately preceding the date on which the company is again
listed on a recognized stock exchange in accordance with the
Securities Contracts (Regulation) Act, 1956 read with Securities
and Exchange Board of India Act, 1992 and the rules made
thereunder.

Explanation, —for the purpose of this notification, —

(@).  “Frequently traded shares” means shares of a company, in which the
traded turnover on a recognized stock exchange during the twelve
calendar months preceding the calendar month in which the transfer
is made, is at least ten per cent of the total number of shares of such
class of the company:

Provided that where the share capital of a particular class of shares
of the company is not identical throughout such period, the weighted
average number of total shares of such class of the company shall
represent the total number of shares

(b).  “Listed’ means listed in a recognized stock exchange in India in
accordance with the Securities Contracts (Regulation) Act, 1956 (42
of 1956) and any rule made there under

(c).  “Recognised stock exchange" shall have the same meaning as in
clause (f) of section 2 of the Securities Contracts (Regulation) Act,
1956 (42 of 1956).

Other terms defined under the notification are preferential issue, Qualified
Institutional Buyer, public financial institution, scheduled bank, reconstruction
company and securitization company. Subsequent proviso to section 10(38)
of the Act (as inserted by the Finance Act 2018) provides that the exemption
therein shall not apply to any long-term capital gains arising from the transfer
of an equity shares or units of an equity oriented fund etc. effected on or
after April 1, 2018 vis-a-vis section 112A.

New Section 112A as inserted by the Finance Act 2018 provides that the
10% tax will apply on all long-term capital gains arising from the transfer of
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equity share in a company or a units of an equity oriented fund or a unit of a
business trust on an amount exceeding Rs. 1 lakh.

For the purpose of section 112A, ‘equity oriented fund’ means a fund set up
under a scheme of mutual fund specified under section 10(23D) and:

. The fund invests in the units of another fund which is traded on a
recognized stock exchange:

o At least 90% of the total proceeds is invested in the units of
such other fund; and

o Such other fund also invests at least 90% of its total proceeds
in the equity shares of domestic companies listed on
recognized stock exchange; and

° Other case - at least 65% of the total proceeds of such fund is
invested in the equity shares of domestic companies listed on
recognized stock exchange.

However, the aforementioned percentage of holding shall be computed with
reference to the annual average of the monthly averages of the opening and
closing figures.

Following conditions to be fulfilled for applying the concessional tax rate of
10% viz.

° STT has been paid on -
0 acquisition and transfer of equity shares being transferred;

0 Transfer of unit of equity oriented fund or a unit of a business
trust

Condition of payment of STT not to apply to-

° Transfers undertaken on recognized stock exchange located in
International  Financial Services Centre and where sales
consideration is received in foreign currency

. Acquisitions to be specified by the Central Government. In this
connection, the CBDT has issued a draft notification on 24 April 2018
inviting suggestions of the stakeholders on the same by 30 April
2018. In furtherance of the same, the CBDT issued the final
notification on 01 October 2018 ("Final Notification")

Benefit under chapter VIA and rebate under section 87A cannot be availed.
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However, the application of section 112A provisions are relaxed to an extent
by providing the cost step-up benefit based on fair value as on January 31
2018, subject to conditions. The cost for acquisitions prior to January 31,
2018 may be computed by comparing the higher of-

. Actual cost of acquisition And

. Lower of — fair Market value and full value of consideration received
or accruing on transfer of capital asset

Fair market value for the above purpose shall be computed in the following
manner-

. In case the specific capital asset listed on stock exchange traded on
January 31, 2018 - Highest price of the capital asset quoted on stock
exchange on that date

. In case the capital asset listed on stock exchange but not traded on
31 January 2018 - Highest price of the capital asset quoted on stock
exchange on a date immediately preceding 31 January 2018 when
such asset was traded on stock exchange

. In case the capital asset is a unit and is not listed on stock exchange
- Net asset value of such asset on 31 January 2018

° In case the capital asset is an equity share in a company which is:

o Not listed on stock exchange on 31 January 2018 but listed on
the date of transfer; or

o Listed on stock exchange on the date of transfer and which
became the property in consideration of share which is not
listed as on 31 January 2018 by way of transaction not
regarded as transfer under section 47

Cost of acquisition of the capital asset after comparing with the cost
inflation index for the financial year 2017-18 and for the year of
acquisition or the financial year 2001-2002, whichever is later.

Further, Section 47 provides that nothing contained in section 45 shall apply
to the following transfers:-

(1) Any transfer of a capital asset under a gift or will or an irrevocable
trust
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Any transfer, in a scheme of amalgamation, of capital asset being a
share or shares held in an Indian company, by the amalgamating
foreign company to the amalgamated foreign company, if —

(a) at least twenty-five per cent of the shareholders of the
amalgamating foreign company continue to remain
shareholders of the amalgamated foreign company, and

(b)  such transfer does not attract tax on capital gains in the
country, in which the amalgamating company is incorporated.

Any transfer, in a scheme of amalgamation, of a capital asset, being
a share of a foreign company referred to in the Explanation 5 to
section 9(1)(i) of the Act, which derives its value directly or indirectly
substantially from the sale of share or shares of an Indian company,
held by the amalgamating foreign company to the amalgamated
foreign company. Conditions prescribed are same as (1) above.

Any transfer of a capital asset, being bonds or Global Depository
Receipts referred to in sub-section (1) of section 115AC, made
outside India by a non-resident to another non-resident.

Any transfer made outside India of a capital asset being rupee
denominated bond of an Indian company issued outside India, by a
non-resident to another non-resident.

Any transfer of a bond or Global Depository Receipts covered by
section 115AC(1), rupee denominated bond or derivatives made by a
non-resident on a recognized stock exchange located in any
International Financial Service Centre and where the consideration
for the transaction is paid or payable in foreign currency

Any ftransfer made outside India of a capital asset being a
Government Security carrying a periodic payment of interest through
an intermediary dealing in settlement of securities, by a non-resident
to another non-resident.

Any transfer in a demerger of a capital asset, being a share or shares
held in an Indian company by the demerged foreign company to the
resulting company, if —

(a) the share holder holding not less than three-fourths in value
of shares of the demerged foreign company continue to
remain shareholders of the resulting foreign company; and
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(b) such transfer does not attract tax on capital gains in the
country, in which the demerged foreign company is
incorporated.

The provision of section 391 to 394 of the Companies Act, 1956 shall
not be applicable to such demerger.

9) Any transfer in a demerger, of a capital asset, being a share of a
foreign company, referred to in Explanation 5 to clause (i) of sub-
section (1) of section 9, which derives, directly or indirectly, its value
substantially from the share or shares of an Indian company, held by
the demerged foreign company to the resulting foreign company.
Conditions prescribed are same as (4) above. Thus, in the aforesaid
cases a non-resident or a foreign company is not liable to capital
gains.

Further, section 50C provides that the consideration received or accruing as
a result of the transfer by an assessee of a capital asset, being land or
building or both, is less than the value adopted or assessed by any authority
of a State Government for the purpose of payment of stamp duty in respect
of such transfer, the value so adopted or assessed shall, for the purpose of
section 48, be deemed to be the full value of the consideration received or
accruing as a result of such transfer. Proviso to section 50C provides that
where the date of agreement fixing the amount of consideration and the date
of registration for transfer of the capital asset are not the same, the value
adopted by the stamp valuation authority on the date of agreement may be
taken for computing the full value of consideration for such transfer. The
second proviso provides that the first proviso shall apply only in a case
where the amount of consideration, or a part thereof, has been received by
way of an account payee cheque or account payee bank draft or by use of
electronic clearing system through a bank account, on or before the date of
the agreement for transfer. Third Proviso has been inserted by the Finance
Act, 2018 w.e.f. 1-4-2019 to provide that where the value adopted or
assessed or assessable by the stamp valuation authority does not exceed
one hundred and five per cent (which is now increased to one hundred and
ten percent by Finance Act, 2020 w.e.f. 01-04-2021) of the consideration
received or accruing as a result of the transfer, the consideration so received
or accruing as a result of the transfer shall, for the purposes of section 48, be
deemed to be the full value of the consideration.

Section 50CA inserted by the Finance Act 2017 w.e.f 1.04.2018 provides that
where the consideration received or accruing on transfer of a capital asset,
being an unquoted shares of a company is less than the fair market value of
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such share determined in such manner as may be prescribed, for the
purpose of section 48 of the Act, the value so determined shall be deemed to
be the full value of consideration received or accruing as a result of such
transfer.

Proviso to section 50CA as inserted from Finance Act 2020 provides that the
provisions of this section shall not apply to any consideration received or
accruing as a result of transfer by such class of persons and subject to such
conditions as may be prescribed.

Explanation to section 50CA provides the meaning of ‘quoted share’ as the
share quoted on any recognized stock exchange with regularity from time to
time, where the quotation of such share is based on current transaction
made in the ordinary course of business.

Similarly, Section 50D provides that where the consideration received or
accruing as a result of the transfer of a capital asset by an assessee is not
ascertainable or cannot be determined, then for the purpose of computing
income chargeable to tax as capital gains, the fair market value of the asset
on the date of transfer shall be deemed to be the full value of consideration
received or accruing as a result of such transfer.

Section 112(1)(c) provides that where the total income of an assessee
includes any income, arising from the transfer of a long-term capital asset,
which is chargeable under the head "Capital gains", the tax payable by the
assessee, non-resident (not being a company) or a foreign company, on the
total income shall be the aggregate of:

(i) the amount of income-tax payable on the total income as reduced by
the amount of such long-term capital gains, had the total income as
so reduced been its total income ; and

(i) the amount of income-tax calculated on long-term capital gains
[except where such gain arises from transfer of capital asset referred
to in sub-clause (iii)] at the rate of twenty per cent; and

(i) the amount of income-tax on long-term capital gains arising from the
transfer of a capital asset, being unlisted securities or shares of a
company not being a company in which the public are substantially
interested, calculated at the rate of ten per cent on the capital gains
in respect of such asset as computed without giving effect to the first
and second proviso to section 48.

Further, section 112 provides that an assessee shall not be eligible for
deduction under Chapter VIA and rebate under section 88 in respect of any
income arising from the transfer of a long-term capital asset.
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Chapter 6
Deductions

The Chapter VI of the Income tax Act 1961, provides for deduction from
gross total income. The deductions available to non-resident are stated in
this topic.

General Principles

Section 80A provides certain general principles, for the purpose of
deductions to be allowed, while computing the total income.

Section 80A(2) limits the aggregate of deduction under section 80C to 80U to
the amount of the gross total income of the assessee.

If the gross total income of the assessee is determined as ‘nil ’, then there is
no question of any deduction being allowed under Chapter VI-A in computing
the total income. The gross total income must be determined, by setting off
against the income, the business losses of earlier years, before allowing
deduction under Chapter VI-A and if the resultant income was ‘nil’, then the
assessee could not claim deduction under Chapter VI-A. [Synco Industries
Ltd. v. AO [2008] 299 ITR 444 (SC)]

Section 80A(3) provides that where, in computing the total income of an
association of persons or body of individuals any deduction is admissible in
either of sections, viz, 80G, 80GGA, 80GGC, 80HH, 80HHA, 80HHB,
80HHC, 80HHD, 80I, 80-IA, 80-1B, 80IC, 80ID, 80IE, 80-J or 80JJ, no
deduction under the same section shall be made in computing the total
income of a member of the association of persons or body of individuals in
relation to the share of such member in the income of the association of
persons or body of individuals.

Section 80A(4) puts rider on allowability of deduction under this section. It
provides that notwithstanding anything to the contrary contained in section
10A or section 10AA or section 10B or section 10BA or in any provisions of
this Chapter where, in the case of an assessee, any amount of profits and
gains of an undertaking or unit or enterprise or eligible business is claimed
and allowed as a deduction under any of those provisions for any
assessment year, deduction in respect of, and to the extent of, such profits
and gains shall not be allowed under any other provisions of this Act for such
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assessment year and shall in no case exceed the profits and gains of such
undertaking or unit or enterprise or eligible business, as the case may be.

Where the assessee fails to make a claim in his return of income for any
deduction under section 10A or section 10AA or section 10B or section
10BA or under any provision of this Chapter under the heading "C.—
Deductions in respect of certain incomes", no deduction shall be allowed to
him thereunder.[Section 80A(5)]

Section 80A(6) provides that the price of transfer of goods or services from
one undertaking or unit to another undertaking or unit of the assessee is to
be taken at arm’s length. That is, notwithstanding anything to the contrary
contained in section 10A or section 10AA or section 10B or section 10BA or
in any provisions of this Chapter under the heading "C—Deductions in
respect of certain incomes”,

- where any goods or services held for the purposes of the undertaking
or unit or enterprise or eligible business are transferred to any other
business carried on by the assessee, or

- where any goods or services held for the purposes of any other
business carried on by the assessee are transferred to the
undertaking or unit or enterprise or eligible business

and, the consideration, if any, for such transfer as recorded in the accounts
of the undertaking or unit or enterprise or eligible business does not
correspond to the market value of such goods or services as on the date of
the transfer,

then, for the purposes of any deduction under this Chapter, the profits and
gains of such undertaking or unit or enterprise or eligible business shall be
computed as if the transfer, in either case, had been made at the market
value of such goods or services as on that date.

The expression "market value" means,—

(i) in relation to any goods or services sold or supplied, the price that
such goods or services would fetch if these were sold by the
undertaking or unit or enterprise or eligible business in the open
market, subject to statutory or regulatory restrictions, if any;

(if) in relation to any goods or services acquired, means the price that
such goods or services would cost if these were acquired by the
undertaking or unit or enterprise or eligible business from the open
market, subject to statutory or regulatory restrictions, if any.
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(i) in relation to any goods or services sold, supplied or acquired means
the arm's length price as defined in clause (i) of section 92F of such
goods or services, if it is a specified domestic transaction referred to
in section 92BA.

80A(7) debars the allowability of deduction under section 35AD if a deduction
under any provision of this Chapter under the heading "C.—Deductions in
respect of certain incomes" is claimed and allowed in respect of profits of any
of the specified business referred to in section 35AD(8)(c)

The deductions are to be allowed only if the assessee claims and establishes
the circumstances warranting such deduction. [Stumpp Schuele & Somappa
P. Ltd. [1977] 106 ITR 399 (Karnataka HC)].

Section 80AB states that the deduction in respect of certain income in
respect of any income of the nature specified in that section which is
included in the ‘gross total income’ of the assessee, then notwithstanding
anything contained in that section, for the purpose of computing the
deduction under that section, the amount of income of the nature as
computed in accordance with the provisions of the Act before making any
deduction under this chapter, shall alone be deemed to be the amount of
income of that nature which is derived or received by the assessee and
which is included in his gross total income.

Deduction not to be allowed unless return furnished [Sec
80AC]

In respect of previous year beginning April 1, 2006 but upto March 31, 2018
and thereafter, where any deduction is admissible under section 80-
|A or section  80-IAB or section  80-IB or section  80-IC or section  80-
ID or section 80-IE, no such deduction shall be allowed to the assessee
unless he furnishes a return of his income for such assessment year on or
before the due date specified under sub-section (1) of section 139. [DCIT v.
Siroya Developers [2017] 162 ITD 718 (Mumbai Tribunal)]Similarly, for
Assessment years beginning on or after April 1, 2018, no deduction under
part C of Chapter VIA viz. section 80HH, 80HHA, 80HHB, 80HHBA, 80HHC,
80HHD, 80HHE and 80HHF, etc. shall be allowed unless the return of
income is furnished on or before the due date specified under section 139(1)
of the Act.

Section 80B defines “Gross Total Income” to mean the total income
computed in accordance with the provisions of this Act, before making any
deductions under this chapter.

117


http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section92f.htm&tar=top
http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section92ba.htm&tar=top
http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section35ad.htm&tar=top
http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section80ia.htm&tar=top
http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section80ia.htm&tar=top
http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section80iab.htm&tar=top
http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section80ib.htm&tar=top
http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section80ic.htm&tar=top
http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section80id.htm&tar=top
http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section80id.htm&tar=top
http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section80ie.htm&tar=top
http://law.incometaxindia.gov.in/DIT/HtmlFileProcess.aspx?FooterPath=D:/WebSites/DITTaxmann/Act2010/DirectTaxLaws/ITACT/HTMLFiles/2012&DFile=section139.htm&tar=top

Taxation of Non-Residents

It was held by the Supreme Court in the case of Synco Industries Ltd. v. AO
[2008] 299 ITR 444 that the effect of section 80B is that gross total income
will be arrived at after making the computation as follows:—

(i) making deductions under the appropriate computation provisions;

(if) including the incomes, if any, under sections 60 to 64 in the total
income of the assessee;

(i) adjusting intra-head and/or inter-head losses; and

(iv)  setting off brought forward unabsorbed losses and unabsorbed
depreciation, etc.

Deduction in respect of life insurance premia, deferred
annuity, contributions to provident fund, subscription to
certain equity shares or debentures etc [Section 80C]

Deduction under this section is available to residents as well as non- resident
assesses being individual or HUF. The maximum permissible deduction is
Rs.1,50,000/-

The payments towards life insurance, deferred annuity, provident fund,
Superannuation fund, ULIPS, Pension fund, repayment of Housing loan
installment, tuition fee of children, investment in equity linked schemes etc
are eligible for deduction.

The assessee in order to claim exemption under section 80C must, at least,
establish that sums in question have quality of entering the field of taxation,
apart from exemptions and exclusions. Thus, if the foreign income of non-
resident assessee does not enter his total income, sums paid for life
insurance by him out of his foreign income which was not assessable to tax
in India, could not be deducted in computing his income assessable to tax in
India. [S. Inder Singh Gill v. CIT [1963] 47 ITR 284 (Bombay HC)]

Deduction in respect of pension fund [Section 80CCC]

Section 80CCC provides that, where an assessee being an individual has in
the previous year paid or deposited any amount out of his income chargeable
to tax, to effect or keep in force a contract for any annuity plan of LIC of India
or any other insurer for receiving pension from fund set up by the said
corporation as approved by the Controller of Insurance, be allowed a
deduction in respect of whole of the amount paid or deposited but not
exceeding Rs.1,50,000/-.
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Where the assessee or his nominee surrenders the annuity before maturity
date of such annuity, the surrender value shall be taxable in the hands of the
assessee or his nominees, as the case may be, in the year of receipt.

The amount received by the assessee or his nominee as pension will be
taxable, in the hands of the assessee or nominee, as the case may be, in the
year of receipt.

No rebate under section 88 to person to whom deduction under this section
has been allowed for any assessment year before April 1, 2006.

No deduction is allowed u/s 80C on the amount on which deduction u/s
80CCC has been allowed for any assessment year beginning on or after April
1, 20086.

Deduction in respect of contribution to pension scheme
of Central Government [Section 80CCD]

(1) Deduction under this section is available to all individual assesses
resident or non-resident. The deduction is available on fulfillment of following
conditions:

(@)  An assessee, being an individual is employed by the Central
Government on or after January 1, 2004, or any other employer,

(b) Any other assessee, being an individual has in the previous year paid
or deposited any amount in his account under a pension scheme
notified or as may be notified by the Central Government;

he shall be allowed a deduction in the computation of his total income, of the
whole of the amount so paid or deposited as does not exceed,—

(@) in the case of an employee, ten per cent of his salary in the previous
year; and

(b) in other case, twenty per cent of his gross total income in the
previous year.

(1B)  An assessee referred to in sub-section (1), shall be allowed a
deduction in computation of his total income, whether or not any deductions
is allowed under sub-section (1), of the whole of the amount paid or
deposited in the previous year in his account under a pension scheme
notified or as may be notified by the Central Government, which shall not
exceed fifty thousand rupees.
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However, no deduction under this sub-section shall be allowed in respect of
the amount on which a deduction has been claimed and allowed under sub-
section (1).

(2) The amount contributed by the Central Government as an employer
or any other employer, to assessee employee’s pension scheme account, the
assessee employee shall be allowed a deduction in the computation of his
total income, of the whole of the amount contributed by the Central
Government as does not exceed fourteen per cent of his salary in the
previous year and does not exceed ten percent where such contribution is
made by any other employer.

(3)  Where any amount standing to the credit of the assessee in his
account referred to in sub-section (1) or (1B), in respect of which a deduction
has been allowed under those sub-sections or sub-section (2), together with
the amount accrued thereon, if any, is received by the assessee or his
nominee, in whole or in part, in any previous year,—

(@)  on account of closure or his opting out of the pension scheme
referred to in sub-section (1) or (1B); or

(b) as pension received from the annuity plan purchased or taken on
such closure or opting out,

the whole of the amount referred in (a) or (b) shall become taxable in the
previous year in which such amount is received.

However, the amount received by the nominee, on the death of the assesee,
under the circumstances referred to in clause (a) above, shall not be deemed
to be the income of the assessee.

Where deduction is allowed under sub-section (1) or (1B):

(@) no rebate for such amount shall be allowed under section 88 for any
assessment year ending before April 1, 2006;

(b) no deduction with reference to such amount shall be allowed under
section 80C for any assessment year beginning on or after April 1,
2006;

The amount is deemed not to have received for the purposes of this section,
if such amount is used for purchasing an annuity plan in the same previous
year.
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Limit on deductions under section 80C, 80CCC and
80CCD [Section 80CCE]

The aggregate amount of deductions under section 80C, section
80CCC and section 80CCD(1) shall not, in any case, exceed Rs. 1,50,000.

Deduction in respect of medical insurance premia
[Section 80D]

Section 80D provides that, if an individual or a HUF has paid by cheque in
the previous year out of his/its income chargeable to tax, any sum to effect or
to keep in force an insurance on the health of or any contribution made to the
Central Government Health Scheme or such other scheme as may be
notified by the Central Government in this behalf or any payment made on
account of preventive health check-up of the assessee or spouse or
dependent parents or dependent children or any member of the family, then
a deduction to the extent of amount deposited or Rs.25,000/- whichever is
lower is allowed.

Where the assessee or his/her spouse or dependant parents or any member
of the family is a senior citizen or a very senior citizen i.e. who is resident in
India and has attained 60 or 80 years of age respectively at any time during
the year and insurance premium is paid to effect or keep in force an
insurance on the health or any contribution made to the Central Government
Health Scheme or such other scheme as may be notified by the Central
Government in this behalf or any payment made on account of preventive
health check-up, then, the aforesaid limit of Rs. 25,000/- would be increased
to Rs. 50,000/-.

Where the amounts are paid on account of preventive health check-up, the
deduction for such amounts shall be allowed to the extent, it does not exceed
in the aggregate Rs. 5,000/-.

Further, Sub-section (4A) has been inserted w.e.f. April 1, 2019 to provide a
fractional deduction for amounts paid in lump sum for more than one
previous year.

Deduction in respect of interest on loan taken for higher
education [Section 80E]

The deduction is available to all individual assessees

Quantum of deduction is amount paid in the previous year out of income
chargeable to tax, by way of interest on loan taken by individual assessee
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from any financial institution or any approved charitable institution for the
purpose of pursuing higher education for self or relative.

The deduction is available in 8 assessment years beginning the year in which
assessee starts paying interest or until the interest is paid in full whichever is
earlier.

“Higher education" means any course of study pursued after passing the
Senior Secondary Examination or its equivalent from any school, board or
university recognised by the Central Government or State Government or
local authority or by any other authority authorised by the Central
Government or State Government or local authority to do so;

"relative”, in relation to an individual, means the spouse and children of that
individual or the student for whom the individual is the legal guardian.

For claiming deduction under section 80E, there is no condition that higher
education should be in India only. [Nitin Shantilal Muthiyan v. DCIT [2015]
154 ITD 543 (Pune Tribunal)]

Deduction in respect of interest on loan taken for
residential house property [Section 80EE]
The deduction is available to all individual assesses in respect of interest

payable on loan taken by him from any financial institution for the purpose of
acquisition of a residential property.

The deduction shall not exceed Rs. 50,000 and shall be allowed in computing
the total income of the individual for the assessment year 2017-18 and
onwards.

The deduction shall be subject to the following conditions:

. the loan has been sanctioned by the financial institution during the
period beginning on between April 1, 2016 and March 31, 2017

. the amount of loan sanctioned for acquisition of the residential house
property does not exceed Rs. 35,00,000;

° the value of residential house property does not exceed Rs.
50,00,000;

. the assessee does not own any residential house property on the

date of loan sanction.

Where a deduction under this section is allowed for any interest referred to in
sub-section (1), deduction shall not be allowed in respect of such interest
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under any other provision of this Act for the same or any other assessment
year.

Deduction in respect of interest on loan taken for certain
house property [Section 80EEA]

(A)  As per section 80EEA of the Act, In computing the total income of an
assessee, being an individual not eligible to claim deduction under
section 80EE, interest payable, not exceeding Rs. 1,50,000, on loan
taken by him from any financial institution for the purpose of
acquisition of a residential house property shall be allowed as
deduction.

(B)  The deduction shall be subject to the following conditions:

(i) the loan has been sanctioned by the financial institution
during the period beginning on the 1st day of April, 2019 and
ending on the 31st day of March, 2021;

(ii) the stamp duty value of residential house property does not
exceed forty-five lakh rupees;

(i)  the assessee does not own any residential house property on
the date of sanction of loan.

Deduction in respect of purchase of electric vehicle
[Section 80EEB]

Under section 80EEB of the Act, in computing the total income of an
assessee, deduction is available to all individual assesses in respect of

interest payable on loan taken by him from any financial institution for the
purpose of purchase of an electric vehicle.

The deduction shall not exceed Rs.1,50,000 and shall be allowed in
computing the total income of the individual

The deduction shall be subject to that the loan has been sanctioned by the
financial institution during the period beginning on the 1st day of April, 2019
and ending on the 31st day of March, 2023.

Deduction in respect of donations to certain funds
charitable institutions etc. [Section 80G]

(A)  Under section 80G of the Act, in computing the total income of an
assessee an amount equal to the 100% of the sum is entitled for
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deduction as donation irrespective of limit of 10% of the gross total
income. The items covered are:

(i)

(xi)

the National Defence Fund set up by the Central
Government, or

the Prime Minister's National Relief Fund the Prime
Minister's Citizen Assistance and Relief in Emergency
Situations Fund (PM CARES FUND); or

the Prime Minister's Armenia Earthquake Relief Fund; or
the Africa (Public contributions India) Fund; or

the National Children’s Fund; or

the National Foundation for Communal Harmony; or

a University or any educational institution of national
eminence as may be approved by the prescribed authority in
this behalf; or

the Maharashtra Chief Minister's Relief Fund during the
period beginning on October 1, 1993 and ending on October
6, 1993 or to the Chief Minister's Earthquake Relief Fund,
Maharashtra; or

any fund set up by the State Government of Gujarat
exclusively for providing relief to the victims of earthquake in
Guijarat, or

any Zila Saksharta Samiti constituted in any district under
the chairmanship of the collector of that district for the
purposes of improvement of primary education in villages
and towns in such district and for literacy and post literacy
activities. For this clause ‘town’ means a town which has a
population not exceeding one lakh according to the last
preceding census of which the relevant figure have been
published before the first day of the previous year; or

the National Blood Transfusion Council or to any State Blood
Transfusion Council which has its sole object the control,
supervision, regulation or encouragement in India of the
services related to operation and requirements of blood
banks. For this purposes, “National Blood Transfusion
Council” means a society registered under the Societies

124



Deductions

(xii)

(i)

(xvii)

(xviii)

Registration Act, 1860 and has an officer not below the rank
of an Additional Secretary to the Government of India dealing
with the AID Control Project as its chairman by whatever
named called; and “State Blood Transfusion Council” means
a society registered in consultation with the National Blood
Transfusion Council, under the Societies Registration Act,
1860 or under any law corresponding to that Act in force in
any part of India and has secretary to the Government of that
state dealing with the Department of Health, as its chairman,
by whatever named called; or

any fund set up a State Government to provide medical relief
to the poor; or

the Army Central Welfare Fund or the Indian Naval
Benevolent Fund or the Air Force Central Welfare Fund
established by the armed forces of the union for the welfare
of the past and present members of such forces, as their
dependents; or

the Andhra Pradesh Chief Minister's Cyclone Relief Fund
1996; or

the National illness Assistance Fund, or

the Chief Minister's Relief Fund or the Lieutenant Governor’s
Relief Fund in respect of any state or union territory, as the
case may be; provided that such fund is —

(@)  the only fund of its kind established in the state or the
union territory as the case may be;

(b) under the overall control of the Chief Secretary or the
Department of Finance of the State of the Union
territory, as the case may be;

(c) administered in such manner as may be specified by
the State Government or the lieutenant Governor as
the case may be ; or

the National Sports Fund to be set up by the Central
Government; or

the National Cultural Fund set up by the Central
Government; or
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(xxi)

(xxii)

(xxiii)

(xxiv)

the fund for Technology Development and Application set up
by the Central Government; or

the National Trust for welfare of Persons with Autism,
Cerebral Palsy, Mental Retardation and Multiple Disabilities
constituted under section 3(1) of the National Trust for
welfare of Persons with Autism Cerebral Palsy, Mental
Retardation and Multiple Disabilities Act, 1999; or

the Swachh Bharat Kosh, set up by the Central Government,
other than the sum spent by the assessee in pursuance of
Corporate Social Responsibility under sub-section (5) of
section 135 of the Companies Act, 2013; or

the Clean Ganga Fund, set up by the Central Government,
where such assessee is a resident and such sum is other
than the sum spent by the assessee in pursuance of
Corporate Social Responsibility under sub-section (5) of
section 135 of the Companies Act, 2013; or

the National Fund for Control of Drug Abuse constituted
under section 7A of the Narcotic Drugs and Psychotropic
Substances Act, 1985 (61 of 1985); or

any sums paid by the assessee, during the period beginning
on January 26, 2001 and ending on September 30, 2001, to
any trust, institution or fund to which this section applies for
providing relief to the victims of earthquake in Gujarat.

Further, under section 80G, in computing the total income deduction
to the extent of 50% of donation made of the following amounts
irrespective of limit of 10% of gross total income is allowed:

(1)

The Jawaharlal Nehru Memorial Fund referred to in the Deed
of Declaration of Trust adopted by the National committee at
its meeting held on August 17, 1964; or

the Prime Minister’s Drought Relief Fund; or

the Indira Gandhi Memorial Trust, the deed of declaration in
respect whereof was registered at New Delhi on February
21, 1985; or

the Rajiv Gandhi Foundation, the deed of declaration in
respect of whereof was registered at New Delhi on June 21,
1991; or
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(C)  Under section 80G, in computing the total income of an assessee an
amount equal to 100% of the sum is entitled for deduction as
donation subject to limit 10% of gross total income as reduced by
deductions permissible under other provisions of chapter VIA:

(i) the Government or to any such local authority, institution or
association as may be approved in this behalf by the Central
Government to be utilized for the purpose of promoting
family planning;

or

(i) any sums paid by the assessee being a company, in the
previous year as donation to the Indian Olympic Association
or to any other association or institution established in India,
as the Central Government may having regard to the
prescribed guidelines, by notification in Official Gazette
specify, specify in this behalf for:-

(@)  the development of infrastructure for sports and
games in India, or;

(b) the sponsorship of sports and games in India.

(D) Under section 80G in computing the total income of an assessee an
amount equal to 50% of the sums in entitled for deduction as
donation, subject to limit of 10% of gross total income as reduced by
deduction permissible under the provisions of chapter VIA.

(i) Any other final or any institution to which this section applies;
or

(i) the Government or any local authority, to be utilized for any
charitable purpose other than the purpose of promoting family
planning; or

(i)~ an authority constituted in India by or under any law enacted
either for the purpose of dealing with and satisfying the need
for housing accommodation or for the purpose of planning,
development or improvement of cities, towns and villages, or
for both.

(iv)  any sums paid by the assessee in the previous year as
donations for the renovation or repair of any such temple,
mosque, gurdware, church or other place as notified by the
Central Government in the Official Gazette to be of historic,
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archeological or artistic importance or to be place of public
worship of renown though out any state or states.

(v) any corporation referred to in clause (26BB) of section 10

As per Explanation 5 to section 80G, only donation in form of money and not
in kind will qualify for deduction.

As per section 80G(5A) where deduction in respect of donations is claimed
and allowed under this section for any assessment year, deduction in relation
to such sum shall not be allowed under any other provision of the Act for the
same or any other assessment year.

Any other fund or institution referred to in D(i) above should comply the
following conditions:

(i)

(ii)

where the institution or fund derives any income such income would
not be liable to inclusion of its total income under the provisions of
section 11 and 12 or section 10(23AA) or section 10(23C).

Provided that where an institution or fund derives any income being
profits and gains of business, the conditions that such income would
not be liable to inclusion in its total income under the provisions of
section 11 shall not apply in relation to such income, if -

(a) the institution or fund maintains separate books of account
in respect of such business;

(b) the donations made to the institution or fund are not used
by it, directly or indirectly, for the purpose of such business;
and

(c) the institution or fund issues to a person making the

donation a certificate to the effect that it maintains separate
books of account in respect of such business and that the
donations received by it will not be used, directly or
indirectly, for the purposes of such business;

the instrument under which the institution or fund is constituted does
not, or the rules governing the institution or fund do not, contains any
provision for the transfer or application at any time of the whole or
any part of the income or assets of the institution or fund for any
purpose other than a charitable purpose;

the institution or fund is not expressed to be for the benefit of any
particular religious community or caste;
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(iv)  the institution or fund maintains regular accounts of its receipts and
expenditure;

(v) the institution or fund is either constituted as a public charitable trust
or is registered under the Societies Registration Act, 1860 or under
any law corresponding to that Act in force in any part of India or
under section 25 of the Companies Act, 1956 or is a University
established by law, or is any other educational institution recognized
by the Government or by a university established by law, or affiliated
to any university established by law, or is an institution financed
wholly or in part by the Government or a local authority and

(vi)  in relation to donations made after March 31,1992 the institution or
fund is for the time being approved by the Commissioner in
accordance with the rules made in this behalf.

No deduction shall be allowed under this section in respect of any donation
in excess of Rs. 2,000 unless the payment is made by any mode other than
cash.

Deductions in respect of rents paid [Section 80GG]

The assessee, being an employee who is entitled to house rent allowance
from the employer is eligible for exemption under section 10(13A) of the Act,
but however, no such deduction is available in all other cases.

Therefore, under section 80GG, self-employed person and/or a salaried
employee who is not in receipt of any house rent allowance from his
employer at any time during the previous year; is entitled to claim deduction
out of his total income, in respect of an expenditure towards payment of rent
for any furnished or unfurnished accommodation occupied by him for the
purpose of his own residence.

However, he or his spouse or minor child or a Hindu undivided family of
which he is a member, should not own any residential accommodation at the
place where the tax payer ordinarily resides or performs the duties of his
office or employment or carries on his business or profession.

If taxpayer owns any residential accommodation at any other place and the
deduction in respect of self occupied house property is claimed by him in
respect of such accommodation under section 23(2)(a) or 23(4)(a), no
deduction would be allowed under this section.

The amount of deduction would be least of the following amounts:
(a) Rs. 5,000/- per month
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(c)

25% of total income before allowing deduction for any expenditure
under this section

or

the excess of actual rent paid over 10% of total income before
allowing deduction for any expenditure under this section.

The deduction under section 80GG cannot be allowed where there were no
facts on record to show that assessee had satisfied all conditions for
allowance of deduction. [Surinder Singh v. AO [2003] 1 SOT 96 (Delhi
Tribunal)]

Deduction in respect of certain donations for scientific
research or rural development [Section 80GGA]

Under section 80GGA of the Act, in computing the total income of an
assessee, there shall be deducted, the following amounts:

(@)

any sum paid to a research association having object of scientific
research or a university college or other institution to be used for
scientific research which has been approved by the prescribed
authority for the purpose of section 35(i)(ii);

The deduction shall not be denied merely on the ground that
subsequent to the payment of such sum by the assesee the approval
to such association, university, college or other institution has been
withdrawn;

any sum paid by the assessee in the previous year to a research
association which has as its object the undertaking of research in
social science or statistical research or to a university, college or
other institution to be used for research in social science or statistical
research provided that such association, university, college or
institution is approved for the purposes of section 35(1)(iii);

The deduction shall not be denied merely on the ground that
subsequent to the payment of such sum by the assesee the approval
to such association, university, college or other institution has been
withdrawn;

any sum paid to an association or institution which has its object the
undertaking of any programme of rural development to be used for
carrying out any programme of rural development approved for the
purposes of section 35CCA or to an association or institution which
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has its object the training of persons for implementing programmes of
rural development, provided the assessee furnishes the certificate
referred to in section 35CCA(2) or section 35CCA(2A), as per case
may be;

The deduction shall not be denied merely on the ground that
subsequent to the payment of such sum by the assesee the approval
to such association, university, college or other institution has been
withdrawn;

(d) any sum paid to a public sector company or a local authority or to an
association or institution approved by the National Committee, for
carrying out any eligible project or scheme, provided the assessee
furnishes a certificate referred to in section 35AC(2)(a);

The deduction shall not be denied merely on the ground that
subsequent to the payment of such sum by the assesee the approval
to such association or institution has been withdrawn;

(e) any sum paid to a rural development fund set up and notified by the
Central Government for the purpose of section 35CCA(1)(c);

(f) any sum paid to the National Urban Poverty Eradication Fund set up
and notified by the Central Government for the purposes section
35CCA(1)(d);

No deduction shall be allowed under this section in respect of any sum
exceeding Rs. 10,000 unless such sum is paid by any mode other than cash;
No deduction under this section to an assessee whose gross total income
includes income which is chargeable under the head “Profit and gains of
business or profession”;

Where assessee has incurred business loss which is included in its gross
total income, deduction under section 80GGA will not be allowable [K. Anji
Reddy v. DCIT [2013] 59 SOT 92 (Hyderabad Tribunal)(URO)].

If a deduction under this section is claimed and allowed for any assessment
year in respect of payments referred above, no deduction shall be allowed in
respect of such payments under any other provision of this act, for the same
or any other assessment year.

Contributions to political parties [Section 80GGC]

In computing the total income of any person, other than local authority or
every artificial juridical person wholly or partly funded by the Government,
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there shall be deducted any contribution made by him to political party or to
an electoral trust under section 80GGC of the Act.

No deduction shall be allowed under this section in respect of any sum
contributed by way of cash.

For this section, ‘political party’ means a political party registered under
section 29A of the Representation of the People Act, 1951.

Deduction in respect of certain incomes

(1) Deductions in respect of profits and gains from
industrial undertakings or enterprises engaged in
infrastructure development etc. [Section 80-1A]

Section 80-IA provides for deduction in respect of profits and gains of the
following undertakings:

A)  Infrastructure facility;

(

(B)  Telecommunication services;

(C)  Industrial Park;

(D)  Power generation, transmission and distribution; and

(E)  Reconstruction or revival of power generating plant (available only to

Indian Company).
(A) Infrastructure facility

An enterprise must carry on the business of (a) developing or (b) maintaining
and operating or (c) developing maintaining and operating any infrastructure
facility.

The term “infrastructure facility” means —
(@) a road including toll road, a bridge or a rail system;

(b) a highway project including housing or other activities being an
integral part of the highway project;

(c) a water supply project, water treatment system, irrigation project,
sanitation and sewerage system or solid waste management system;

(d) a port, airport, inland waterway or inland port or navigational channel
in sea.
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An undertaking is owned by a company registered in India or by consortium
of such companies or by an authority or a board or a corporation or any other
body established or constituted under any Central or State Act;

It has entered into an agreement with the Central Government or a state
government, a local authority or any other statutory body for (i) developing or
(ii) operating and maintaining or (iii) developing, operating and maintaining a
new infrastructure facility.

It has started or starts operating and maintaining the infrastructure facility on
or after April 1, 1995. However, where an infrastructure facility is transferred
on or after April 1, 1999 by an enterprise which developed such infrastructure
facility to another enterprises for the purpose of operating and maintaining
the infrastructure facility on its behalf in accordance with the agreement with
the Central Government, State Government, Local authority or statutory
body, the provisions of this section shall apply to the transferee enterprise as
if it were the enterprise to which this clause applies and the deduction from
profits and gains would be available to such transferee enterprise for the
unexpired period.

Nothing contained in this section shall apply to any enterprise which starts
the development or operation and maintenance of the infrastructure facility
on or after April 1, 2017.

100% profit is deductible for 10 consecutive assessment years, falling within
a period of twenty assessment years beginning with the assessment year in
which an assessee begins development, operating and maintaining
infrastructure facility (applicable w.r.t clause a), b), and c) above).

100% profit is deductible for 10 consecutive assessment years, falling within
a period of twenty assessment years beginning with the assessment year in
which an assessee begins development, operating and maintaining
infrastructure facility (applicable w.r.t clause d)).

By virtue of section 80IA(6), the profit of housing or other activities, which are
integral part of a highway project, shall be computed on the basis and
manner specified in rule 18BBE, then, such profit shall not be liable to tax if
the profit is transferred to special reserve account and utilized for the
highway project (excluding housing and other activities) before the expiry of
the three years, following the year in which such amount was transferred to
the reserve account. The amount not so utilized shall be chargeable to tax as
income of the year in which such transfer to reserve account was made.
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(B) Telecommunication Services

Any undertaking which has started or starts providing telecommunication
services whether basic or cellular, including radio paging, domestic satellite
service, network of trunking, broad band net work and internet services on or
after April 1,1995 but on or before March 31,2005 shall be entitled for
deduction to the extent of 100% of profits and gains of such business for the
first five assessment years and thereafter 30% of such profits and gains for
further five assessment years, commencing from the initial assessment year.
Initial assessment year means the assessment year specified by the
assessee at his option to be the initial year not falling beyond the fifteenth
assessment year starting from the previous year in which the undertaking
begins providing telecommunication services.

“Domestic Satellite” for this purpose, means a satellite owned and operated
by an Indian company for providing telecommunication services.

(C) Industrial Park

Any undertaking which develops, develops and operates or maintains and
operates an industrial park or special economic zone notified for this purpose
in accordance with any scheme framed and notified by the Central
Government starts operating from April 1, 1997 but before March 31,2006,
shall be entitled for deduction @ 100% of profit for ten years commencing
from initial assessment year.

However, if an undertaking develops an industrial park on or after April 1,
1999 or a SEZ on or after April 1,2001 and transfers the operation and
maintenance of such industrial park or such special park or such special
economic zone, as the case may be to another undertaking (i.e. transferee
undertaking), the deduction shall be allowed to such transferee undertaking
for the remaining period in the ten consecutive assessment years as if the
operation and maintenance were not so transferred to the transferee
undertaking.

In case of any undertaking which develops, develops and operates or
maintains and operates an industrial park, the provisions of this clause shall
apply to schemes framed and notified by central government and which
starts operating from April 1, 1997 but before March 31, 2011

(D) Power generation transmission and distribution

An undertaking is set up in any part of India for the generation or generation
and distribution of power, if it begins to generate power at any time during
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April 1, 1993 and March 31, 2017 or it starts transmission or distribution by
laying a network of new transmission or distribution line at any time between
April 1, 1999 and March 31, 2017 shall be entitled for deduction @ 100% of
profit for ten consecutive years, commencing from initial assessment year.

An undertaking which undertakes substantial renovation and modernization
of the existing network of transmission or distribution lines at any time during
the period beginning on April 1, 2004 and ending on March 31, 2017.

Substantial renovation and modernization means an increase in the plant and
machinery in the network of transmission or distribution of lines by at least
50% of the book value of such plant and machinery as on April 1, 2004

In case transmission or distribution by laying a network of new transmission
or distribution lines, the deduction shall be allowed only in relation to the
profits derived from such activities.

However the undertaking set up for the generation or generation and
distribution or transmission or distribution or substantial renovation and
modernization of the existing network of transmission or distribution lines of
power has to comply with following conditions:

(i) It is not formed by splitting up or the reconstruction of a business
already in existence. This condition shall not apply in respect of an
undertaking which is formed as a result of the re-establishment,
reconstruction or revival by the assessee of the business of any such
undertaking as a result of (a) flood, typhoon, hurricane, cyclone, earth
quake or other convulsion of the nature, or (b) riot or civil
disturbance, or (c) accidental fire or explosion, or (d) action by any
enemy or action taken in combating an enemy.

In T. Satish U. Pai v. CIT [1979] 119 ITR 877, the Karnataka High
Court held that in order to hold that an industrial undertaking was
formed by splitting up of a business already in existence, there must
be some material to hold that either some asset of the existing
business is divided and another business is set up from such splitting
up of assets. Where there is no tangible evidence of transfer of any
asset from an earlier business to the new business, a conclusion
cannot be reached that the new business is formed by the splitting up
of the business already in existence.

The aforesaid view has been accrued by the Supreme Court in
Textile Machinery Corporation Ltd. [1977] 107 ITR 195. The Court
observed that a new industrially recognizable unit of an assessee
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cannot be said to be re-construction of old business where there is no
transfer of any assets of old business to the new undertaking, which
takes place when there is re-construction of old business. If, the new
industrial undertaking is separate and independent production unit in
the sense that the commodities produced or the result achieved are
commercial tangible products and the undertaking carried on
separately without complete absorption and loosing its identity in the
old business, it is not to be treated as being formed by reconstruction
of the old business.

(ii) It is not formed by the transfer of a new business to machinery or
plant previously used for any purpose.

For this purposes, any machinery or plant which was used outside India by
any person other than the assessee shall not be regarded as machinery or
plant previously used for any purpose, if the following conditions are fulfilled,
viz.,:

(a) such machinery or plant was not, at any time previous to the date of
the installation by the assessee, used in India;

(b) such machinery out plant is imported into India from any country
outside India; and

(c) no deduction on account of depreciation in respect of such machinery
or plant has been allowed or is allowable under the provisions of the
Act in computing the total income of any person for any period prior
to the date of the installation of machinery or plant by the assessee.

Further, any machinery or plant or any part thereof previously used for any
purpose is transferred to a new business and the total value of the 